WRITING EXERCISE SAMPLE
In Yousuf v. Samantar, the Fourth Circuit concluded that the Foreign Sovereign Immunities Act (FSIA), which protects foreign states and their agencies or instrumentalities from suits in U.S. courts, does not extend immunity to individual foreign officers acting within the scope of their official state duties.[footnoteRef:1] The Fourth Circuit reached this holding by erroneously concluding that individual foreign officers do not fall within the definition of agencies or instrumentalities of a foreign state for purposes of the FSIA. The court improperly strayed from the majority view on sovereign immunity and ignored legislative intent, thereby clouding this area of law, politicizing immunity decisions, and thickening district court dockets. [1:  Make sure your footnotes are 12-point Times New Roman font and double-spaced.] 

The Fourth Circuit’s holding in Yousuf is incorrect for three reasons. The holding goes against the Fourth Circuit precedent in Velasco v. Government of Indonesia, it disregards the legislative history and intent of the FSIA, and it duplicates the efforts of federal district courts in sovereign immunity claims. The Velasco court noted that “[c]laims against the individual in his . . . capacity [as a state official] are the practical equivalent of claims against the foreign state.”[footnoteRef:2] The Yousuf court, however, concluded that “Velasco was not about whether an individual government official was entitled to sovereign immunity . . . . Rather, it was about whether the [foreign] government was bound, through agency principles, by the unauthorized acts of individual government officials.” Yet, according to agency law, an individual may bind an entity only if he is an agent of that entity. Therefore, if the Velasco court found that an individual could bind his government through agency principles, then it de facto held that such an individual, by his ability to bind the government, is an agent of that government. As an agent of the government, such an individual would necessarily fall under the umbrella of the FSIA, making the analysis and holding in Velasco directly applicable and precedential to the Yousuf case. Because Velasco is precedential, the Yousuf holding goes against both the majority of its sister circuits, as well as its own circuit, in order to support an incorrect interpretation of the FSIA. The court in Yousuf incorrectly interpreted the FSIA because it disregarded legislative intent by taking away the certainty that the FSIA was intended to instate, failing to look at the pre-1976 sovereign immunity law that the FSIA codified, and transferring the job of determining immunity back to the Executive Branch. First, the Yousuf holding re-introduced uncertainty regarding foreign sovereign immunity law that Congress intended the FSIA to eradicate. The House committee report on the FSIA states that it was enacted because “[a]t present, there are no [2:  Both the footnote numbers and the footnote citations must be 12-point Times New Roman font. I’m serious.] 

comprehensive provisions in our law available to inform parties when they can have recourse to the courts to assert a legal claim against a foreign state.” If government officials acting in their official capacity are not included in the FSIA, it is unclear whether or in what circumstances government officials have sovereign immunity. This lack of clarity is precisely what Congress intended to eliminate by enacting the FSIA, and what the Fourth Circuit reinstated with its interpretation of the statute.
	Second, the court failed to recognize that the FSIA, when enacted, codified the existing common law of sovereign immunity, which—according to the Restatement (Second) of Foreign Relations Law—extended to the “head of state . . . [or] any other public minister, official, or agent of the state with respect to acts performed in his official capacity.” Since the FSIA was intended to codify the prevailing common law, it must include some individuals within its sweep. Otherwise, the FSIA would not have codified, but seriously altered, preceding common law. The Yousuf court itself recognizes that Samantar could “successfully invoke an immunity doctrine arising under pre-FSIA common law.” If the FSIA codified the pre-FSIA common law immunity doctrine, then why would Samantar need to go back to that same common law to find sovereign immunity?
	Third, Congress intended that the FSIA “discontin[ue] the practice of judicial deference to suggestions of immunity from the executive branch;” interpretation of the FSIA is “a pure question of statutory construction.” By holding that the FSIA does not encompass individuals acting within the scope of their official duties, the court brings the Executive Branch back into the determination of sovereign immunity. Under the Yousuf holding, “Samantar and future defendants will have to rely on [pre-FSIA] ‘common law immunities,’” meaning that immunity will be “subject to the opinion of the Executive Branch as articulated by the State Department as to whether [common-law] act of state or head of state immunity should apply.” This is contrary to the congressional intent that the FSIA “depoliticize sovereign immunity decisions.” Further, the Yousuf holding will substantially increase suits in district courts. The Yousuf rule “will encourage more suits against properly immune defendants . . . and force them to litigate on the merits in order to avail themselves of common law immunities.” As the Fourth Circuit admitted, defendants such as Samantar and other foreign top officials may very well gain immunity under common law. Therefore, excluding from the FSIA such individuals acting within the scope of their official duties does not serve to “punish” those who would otherwise evade justice, but rather serves only to clog federal district courts with civil litigation on the merits against defendants who likely have immunity through other avenues. Even if individuals acting in their official capacities do have immunity under the FSIA, they are by no means escaping recompense for their wrongdoings. There are other means by which plaintiffs may reach these defendants: courts may certainly conclude that government officials, by committing acts of torture, are not within the scope of their official state duties and are thereby unprotected under the FSIA. Further, as the Second Circuit noted, “[d]eterrence (or punishment) does not begin and end with civil litigation” because “[o]ur government has other means at its disposal—sanctions, trade embargos, diplomacy, military action—to . . . deter (or punish) foreign sovereigns.”
	In Yousuf v. Samantar, the Fourth Circuit should not have excluded individuals acting within the scope of their official duties from immunity under the FSIA, disregarding both its sister circuits and its own circuit’s precedent. The Fourth Circuit ignored legislative history by clouding an area of law that the FSIA meant to clarify, by disregarding the common law that the FSIA codified, and by politicizing an area of law that Congress intended the FSIA to depoliticize. By overlooking the key difference between individuals acting for personal reasons and those acting pursuant to official duties, the Fourth Circuit substantially departed from the legislative intent of the FSIA and will promote further litigation for defendants, who may already be immune under the common law and who should be forced to provide redress for their wrongdoings by alternative methods. While individuals such as Samantar should indeed pay recompense to the civilians they harmed, excluding individuals acting within the scope of their official duties from the FSIA is not the proper avenue.

