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Supreme Court of Texas.
JOHNSON COUNTY SHERIFF'S POSSE, INC., Petitioner,
v.
Tim ENDSLEY, Respondent.
No. 95-0897.
926 S.W.2d 284, 39 Tex. Sup. Ct. J. 872

Argued Dec. 13, 1995.
Decided June 28, 1996.

Spectator sued owner of rodeo arena for injuries he sustained when hit in eye by rock or clump of dirt kicked into air by horse during barrel race held by tenants. The 249th District Court, Johnson County, Wayne Bridewell, J., granted summary judgment in favor of owner, and spectator appealed. The Court of Appeals, Cummings, J., 910 S.W.2d 5, reversed, and owner appealed. The Supreme Court, Gonzalez, J., held that: (1) owner had no duty to spectator with respect to alleged dangerous condition of dirt in arena, and (2) even assuming applicability of section of Restatement (Second) of Torts not followed in Texas, dirt containing small rocks was, as a matter of law, not an unreasonably dangerous condition for which owner could be held liable.

Reversed and rendered.

West Headnotes

[bookmark: Document1zzF11996144867][1] Landlord and Tenant 233 [image: ]167(8)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k167 Injuries to Third Persons and Their Property
[bookmark: Document1zzIad1659f75fc911db8c498ed486e3]                      233k167(8) k. Injuries to Visitors or Guests of Tenant. Most Cited Cases 
Owner of rodeo arena where spectator was struck in eye by rock or dirt during barrel race held by lessees owed no duty to spectator, and thus could not be liable for injury; fact that lessees did not bring their own dirt to arena did not mean owner retained control over dirt, since owner leased premises without right of reentry, lessees were in possession of arena at time of accident, and lessees were solely responsible for preparing arena to fit their needs. Restatement (Second) of Torts §§ 356, 360, 361.

[bookmark: Document1zzF21996144867][2] Appeal and Error 30 [image: ]934(1)

30 Appeal and Error
      30XVI Review
            30XVI(G) Presumptions
                30k934 Judgment
[bookmark: Document1zzIad1659f95fc911db8c498ed486e3]                      30k934(1) k. In General. Most Cited Cases 
When Supreme Court reviews a summary judgment, it accepts as true all evidence favoring the nonmovant, indulging every reasonable inference and resolving all doubts in nonmovant's favor.

[bookmark: Document1zzF31996144867][3] Judgment 228 [image: ]185(6)

228 Judgment
      228V On Motion or Summary Proceeding
            228k182 Motion or Other Application
                228k185 Evidence in General
[bookmark: Document1zzIad1659fb5fc911db8c498ed486e3]                      228k185(6) k. Existence or Non-Existence of Fact Issue. Most Cited Cases 
Defendant is entitled to summary judgment only if it conclusively negates at least one element of plaintiff's cause of action or conclusively establishes all the elements of an affirmative defense.
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIad1659fd5fc911db8c498ed486e3]                      233k164(2) k. Injuries Due to Failure to Repair. Most Cited Cases 
Lessor generally has no duty to tenants or their invitees for dangerous conditions on leased premises; however, lessor may be liable for injuries resulting from lessor's negligence in making repairs, from concealing defects on leased premises on which lessor is aware, or from a defect on portion of premises remaining under lessor's control. Restatement (Second) of Torts §§ 356-358, 360, 361.

[bookmark: Document1zzF51996144867][5] Landlord and Tenant 233 [image: ]169(11)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k169 Actions for Injuries from Negligence
[bookmark: Document1zzIad1659ff5fc911db8c498ed486e3]                      233k169(11) k. Questions for Jury. Most Cited Cases 
Owner of rodeo arena would not be liable to spectator whose eye was struck by small rock or dirt clod kicked up by horse at barrel race held by tenants, even if Texas followed section in Restatement (Second) of Torts subjecting a lessor to liability when premises are leased for purposes involving admission of the public and lessor has reason to expect lessee will fail to correct an unreasonably dangerous condition; as a matter of law, small rock or clod in rodeo arena dirt was not an “unreasonably dangerous condition.” Restatement (Second) of Torts § 359.
*284 Rhonda Johnson Byrd, Belinda A. Vrieliink, Dallas, Harry L. (Buzz) Dulick, Cleburne, Scott Patrick Stolley, Dallas, for petitioner.

Ted Hollen, Austin, for respondent.

Justice GONZALEZ delivered the opinion for a unanimous Court.

This is a premises liability case. A spectator at a barrel racing event sued the owner of the arena, who had leased the premises to the event's sponsor. The trial court granted a summary judgment to the owner of the *285 arena, and the court of appeals reversed. 910 S.W.2d 5. The primary inquiry is whether the lessor owed a duty to Endsley to avoid the risk that caused Endsley injuries. We conclude that it did not. For the reasons set forth below, we reverse the judgment of the court of appeals and render judgment for the owner.

The Johnson County Sheriff's Posse owns an enclosed arena that it rents to sponsors of functions such as barrel races, roping contests, dog shows, and 4-H events. For $225, the Posse orally agreed to rent the arena to Teresa McClendon and Cynthia Skinner for a single-day barrel racing competition. Ms. McClendon had leased the arena for barrel racing events on five or six other occasions. During the competition, Tim Endsley was watching the event from the bleachers. He suffered a serious eye injury when he was struck by an unknown object, presumably a rock, that was apparently kicked into the air by a horse. Endsley then sued the Posse alleging negligence and gross negligence, and he prayed for one million dollars in damages. Endsley alleged that his injury resulted from the Posse's negligence in failing to maintain the dirt floor of the arena free of rocks. Endsley also alleged that the existence of rocks on the arena floor created an unreasonably dangerous condition. The Posse moved for summary judgment on the basis that, as lessor of the premises, it owed no duty to its lessees' invitees. The trial court granted the motion, and Endsley appealed. The court of appeals reversed.

[bookmark: Document1zzB11996144867][bookmark: Document1zzB21996144867][bookmark: Document1zzB31996144867][1][2][3] To prevail on its motion for summary judgment, the Posse was required to prove that there was no genuine issue as to any material fact and that it was entitled to judgment as a matter of law. Nixon v. Mr. Property Management Co., 690 S.W.2d 546, 548 (Tex.1985); seeTEX.R.CIV.P. 166a(c). When we review a summary judgment, we accept as true all evidence favoring the nonmovant, indulging every reasonable inference and resolving all doubts in the nonmovant's favor. Nixon, 690 S.W.2d at 549. As the defendant, the Posse was entitled to summary judgment only if it conclusively negated at least one element of Endsley's cause of action or conclusively established all of the elements of an affirmative defense. Cathey v. Booth, 900 S.W.2d 339, 341 (Tex.1995). The Posse contends that the trial court properly rendered summary judgment because its summary judgment proof negated an essential element of Endsley's cause of action, the existence of any duty owed by the Posse. We agree.

[bookmark: Document1zzB41996144867][4] A lessor generally has no duty to tenants or their invitees for dangerous conditions on the leased premises. Brownsville Navigation Dist. v. Izaguirre, 829 S.W.2d 159, 160 (Tex.1992) (citing RESTATEMENT (SECOND) OF TORTS § 356 (1965)). This general rule stems from the notion that a lessor relinquishes possession or occupancy of the premises to the lessee. SeeRESTATEMENT (SECOND) OF TORTS § 356 cmt. a (1965). We have, however, recognized several exceptions to the general rule. For example, a lessor who makes repairs may be liable for injuries resulting from the lessor's negligence in making the repairs. See Flynn v. Pan Am. Hotel Co., 143 Tex. 219, 183 S.W.2d 446, 448 (1944); see alsoRESTATEMENT (SECOND) OF TORTS § 357 (1965). A lessor who conceals defects on the leased premises of which the lessor is aware may also be liable. See Morton v. Burton-Lingo Co., 136 Tex. 263, 150 S.W.2d 239, 240 (App.1941); see alsoRESTATEMENT (SECOND) OF TORTS § 358 (1965). In addition, a lessor may be liable for injuries caused by a defect on a portion of premises that remain under the lessor's control. See Parker v. Highland Park, Inc., 565 S.W.2d 512, 514-15 (Tex.1978); see alsoRESTATEMENT (SECOND) OF TORTSS §§ 360, 361 (1965).

The Posse presented summary judgment proof that it leased the premises to the lessees without a right of re-entry, and that the lessees were in possession of the arena at the time of the accident. Thus, unless contradicted by Endsley's response to the Posse's motion for summary judgment, the Posse's proof brings the case within the general rule of non-liability under Section 356 of the Restatement. Endsley responded that the Posse had retained the right of control over the composition of the dirt in the arena.

Concerning the right of control, the parties relied on affidavits and deposition excerpts from a member of the Posse, Tom Frank *286 Jones, and one of the tenants, McClendon. The uncontradicted evidence shows that the Posse had a policy requiring the tenants to maintain and prepare the arena grounds for their particular event. The Posse had a water truck, a tractor, a harrow, and other equipment available, but did not instruct the tenants on the preparation of the arena grounds. On occasion, a Posse member helped with the water truck or helped start the tractor, but did not otherwise help with the preparation of the arena. Jones testified that the same dirt was in the arena as when it was built several years before. When asked if the tenants bring their own dirt, he replied:

No. The same dirt stays in there. We furnish the tractor for them to prepare it with. They prepare it like they want it. In other words, if they have [a] barrel race, they want the arena prepared one way; if they have team roping, they want it prepared another way; if they have a dog show in there, they'll want the ground prepared another way, therefore, we let the people we rent it to prepare it like they want it and when they get through with it they leave it just like they got through with it.

Evidence that tenants had never brought their own dirt does not create an issue of fact concerning the tenants' right of control over the arena. No witness testified that there was any limitation on the tenant's control of the arena. Resolving every reasonable inference in favor of Endsley, there is no evidence raising an issue of fact that the Posse retained a right of control over any part of the premises during the period of the tenancy. The Posse yielded control of the premises to the lessees, and it was up to them to prepare the arena to fit their needs. As the court of appeals acknowledged, it was
uncontroverted that, once the lessees took possession of the arena ... they were solely responsible for preparing the dirt in the manner they saw fit for the barrel races. The dirt used in dog shows, barrel races, and roping contests is prepared differently according to the nature of the event and the particular preferences of the event's director.

 910 S.W.2d at 7.

[bookmark: Document1zzB51996144867][5] The court of appeals did not decide whether there was an issue of fact concerning the Posse's control under sections 360 and 361 of the Restatement. Instead, the court held that another limited exception to the general rule of a lessor's non-liability, not previously recognized by any Texas court, applied under the facts of this case. Under that exception, set out in section 359 of the Restatement, a lessor may be liable when the premises are leased for purposes involving admission of the public, and the lessor has reason to expect that the lessee will admit the public without correcting an unreasonably dangerous situation. It provides:

[a] lessor who leases land for a purpose which involves the admission of the public is subject to liability for physical harm caused to persons who enter the land for that purpose by a condition of the land existing when the lessee takes possession, if the lessor

(a) knows or by the exercise of reasonable care could discover that the condition involves an unreasonable risk of harm to such persons, and

(b) has reason to expect that the lessee will admit them before the land is put in safe condition for their reception, and

(c) fails to exercise reasonable care to discover or to remedy the condition, or otherwise to protect such persons against it.

RESTATEMENT (SECOND) OF TORTS § 359 (1965).

Although neither party briefed whether Section 359 applied, the court of appeals concluded there was a question of fact concerning subsection (c). We reserve for another day whether we will adopt section 359 of the Restatement. We conclude that, even if we were to adopt that section, there is no issue of fact because, as a matter of law, a small rock or clod in rodeo arena dirt is not an unreasonably dangerous condition.

Section 359 applies only when the lessor is aware of an unreasonable risk of harm to members of the public. Endsley presented *287 the affidavit of Clem McSpadden, a general manager, producer, and announcer for rodeos, who testified that anyone furnishing a rodeo arena with any rocks in the dirt is “derelict in his duty” because a rock can be propelled at great speed, causing injury to contestants, animals, and spectators. Endsley testified that he was “pretty certain” he was hit by a rock, and saw some rocks underneath the bleachers where he was sitting. Posse member Jones testified that he had seen rocks in the arena dirt “thumbnail” size or smaller.

In Brownsville Navigation District, a worker was killed when a trailer shifted in mud and fell over. His representatives sued the lessor of the premises, alleging that the ground itself was a dangerous condition which killed the worker. After noting that there was nothing to distinguish the landlord's ground from “plain dirt which ordinarily becomes soft and muddy when wet,” the Court held that the condition of the landlord's premises was “not a condition ‘which involves unreasonable risk of physical harm to persons on land.’ ” Brownsville Navigation Dist., 829 S.W.2d at 160-61. The same may be said for dirt that contains small rocks. Endsley's theory is that the Posse should have made the dirt “rock free,” or in other words, safer than ordinary dirt. The natural state of dirt, that it may be slippery when wet or may contain small rocks, can present a hazard under the right conditions, but not unreasonably so. Otherwise, a landlord would be an insurer against all injury to a tenant's lessees. Under the facts of this case, dirt containing small rocks is not an unreasonably dangerous condition for which a landlord may be held liable as a matter of law.

Upon consideration of the summary judgment evidence, we conclude that there is no basis for holding the lessor liable under the undisputed facts of this case. We reverse the judgment of the court of appeals and render judgment that Endsley take nothing from the Posse.

Tex.,1996.
Johnson County Sheriff's Posse, Inc. v. Endsley
926 S.W.2d 284, 39 Tex. Sup. Ct. J. 872
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Vernon's Texas Statutes and Codes Annotated Currentness
[bookmark: IA1465B30CB1411DDA219AEB12496A298]Agriculture Code (Refs & Annos)
[bookmark: IA14808E0CB1411DDA219AEB12496A298]Title 6. Production, Processing, and Sale of Animal Products (Refs & Annos)
[bookmark: IA14B1620CB1411DDA219AEB12496A298]Subtitle B. Livestock
[image: View the full text of all sections at this level]Chapter 143. Fences; Range Restrictions (Refs & Annos)
[image: View the full text of all sections at this level]Subchapter E. Animals Running at Large on Highways
[bookmark: I56A8F0F0B68911DDB396C25BF2D8D9A8][image: Current Section]§ 143.102. Running at Large on Highway Prohibited
[bookmark: IA15687D1CB1411DDA219AEB12496A298]
A person who owns or has responsibility for the control of a horse, mule, donkey, cow, bull, steer, hog, sheep, or goat may not knowingly permit the animal to traverse or roam at large, unattended, on the right-of-way of a highway.
[bookmark: IA15883A2CB1411DDA219AEB12496A298]
[bookmark: IA1599510CB1411DDA219AEB12496A298][bookmark: I56A91801B68911DDB396C25BF2D8D9A8]CREDIT(S)

Acts 1981, 67th Leg., p. 1350, ch. 388, § 1, eff. Sept. 1, 1981.
[bookmark: IA15A5860CB1411DDA219AEB12496A298][bookmark: I56AA7790B68911DDB396C25BF2D8D9A8]HISTORICAL AND STATUTORY NOTES
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Court of Appeals of Texas,
Houston (14th Dist.).
Gary A. KUKIS, Appellant,
v.
Jayme NEWMAN, Appellee.
No. 14-03-00127-CV
123 S.W.3d 636

Nov. 20, 2003.
*No subsequent history indicated in the Texas Subsequent History Table.

Background: Residential tenant brought action against landlord for injuries sustained when she fell on stairs inside leased home. The 295th District Court, Harris County, Tracy Kee Christopher, J., entered judgment on jury's verdict finding each party 50% negligent, and landlord appealed.

Holdings: The Court of Appeals, John S. Anderson, J., held that:
(1) absence of handrail on staircase was apparent defect of which landlord owed residential tenant no duty to warn, and
(2) whether landlord retained control over any portion of leased premises had no bearing on issue whether he owed duty to tenant.
 
Reversed and rendered.

West Headnotes

[bookmark: Document1zzF12003860398][1] Landlord and Tenant 233 [image: ]164(1)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIe8c66a12255811deb055de4196f0]                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
Absence of handrail on staircase was apparent defect of which landlord owed residential tenant no duty to warn, absent any evidence that he concealed handrail from tenant or that landlord had agreed to install handrail, or that anyone else had suffered injuries on the staircase from the absence of a handrail. Restatement (Second) of Torts § 356.

[bookmark: Document1zzF22003860398][2] Negligence 272 [image: ]210

272 Negligence
      272II Necessity and Existence of Duty
            272k210 k. In General. Most Cited Cases 

Negligence 272 [image: ]250

272 Negligence
      272IV Breach of Duty
            272k250 k. In General. Most Cited Cases 

Torts 379 [image: ]109

379 Torts
      379I In General
            379k109 k. Duty and Breach Thereof in General. Most Cited Cases 
[bookmark: Document1zzIe8c66a14255811deb055de4196f0]     (Formerly 379k3)
A plaintiff must prove the existence and violation of a duty owed to him by the defendant to establish liability in tort.

[bookmark: Document1zzF32003860398][3] Negligence 272 [image: ]210

272 Negligence
      272II Necessity and Existence of Duty
[bookmark: Document1zzIe8c66a16255811deb055de4196f0]            272k210 k. In General. Most Cited Cases 
Duty is the threshold inquiry in a negligence case.

[bookmark: Document1zzF42003860398][4] Negligence 272 [image: ]1692

272 Negligence
      272XVIII Actions
            272XVIII(D) Questions for Jury and Directed Verdicts
[bookmark: Document1zzIe8c66a18255811deb055de4196f0]                272k1692 k. Duty as Question of Fact or Law Generally. Most Cited Cases 
The existence of a duty in a negligence case is a question of law for the court to decide based on the specific facts of the case.

[bookmark: Document1zzF52003860398][5] Negligence 272 [image: ]1010

272 Negligence
      272XVII Premises Liability
            272XVII(B) Necessity and Existence of Duty
                272k1010 k. In General. Most Cited Cases 
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272 Negligence
      272XVII Premises Liability
            272XVII(C) Standard of Care
                272k1034 Status of Entrant
[bookmark: Document1zzIe8c66a1a255811deb055de4196f0]                      272k1036 k. Care Dependent on Status. Most Cited Cases 
In a premises liability case, the duty owed depends on the relationship between the parties.
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k167 Injuries to Third Persons and Their Property
[bookmark: Document1zzIe8c66a1c255811deb055de4196f0]                      233k167(8) k. Injuries to Visitors or Guests of Tenant. Most Cited Cases 
A lessor generally has no duty to tenants or their invitees for dangerous conditions on the leased premises; this rule generates from the notion that a lessor relinquishes possession or occupancy of the premises to the lessee. Restatement (Second) of Torts § 356.
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIe8c66a1e255811deb055de4196f0]                      233k164(2) k. Injuries Due to Failure to Repair. Most Cited Cases 
There are three exceptions to general rule that a lessor owes no duty to tenants to warn of dangerous conditions on property: a lessor may be liable for injuries arising from (1) the lessor's negligent repairs, (2) concealed defects of which the lessor was aware when the premises were leased, and (3) a defect on a portion of the premises that remained under the lessor's control.
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIe8c66a20255811deb055de4196f0]                      233k164(2) k. Injuries Due to Failure to Repair. Most Cited Cases 
When there is no agreement by the landlord to repair the premises and he is not guilty of fraud or concealment by failing to disclose defects existing when the lease is made, he is not liable to the tenant for injuries caused by such defects. Restatement (Second) of Torts § 356.

[bookmark: Document1zzF92003860398][9] Landlord and Tenant 233 [image: ]164(1)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIe8c66a22255811deb055de4196f0]                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
A tenant takes the leased property as he finds it, assuming the risk of apparent defects. Restatement (Second) of Torts § 356.

[bookmark: Document1zzF102003860398][10] Negligence 272 [image: ]215

272 Negligence
      272II Necessity and Existence of Duty
[bookmark: Document1zzIe8c66a24255811deb055de4196f0]            272k215 k. Balancing and Weighing of Factors. Most Cited Cases 
To determine whether a defendant is under a duty to a plaintiff in a negligence case, the court considers several interrelated factors, including the risk, foreseeability, and likelihood of injury, weighed against the social utility of the actor's conduct, the magnitude of the burden of guarding against the injury, and the consequences of placing the burden on the defendant.

[bookmark: Document1zzF112003860398][11] Negligence 272 [image: ]213

272 Negligence
      272II Necessity and Existence of Duty
[bookmark: Document1zzIe8c66a26255811deb055de4196f0]            272k213 k. Foreseeability. Most Cited Cases 
Foreseeability of the risk is the foremost and dominant consideration in determining whether a defendant owed a duty to a plaintiff in a negligence action.
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233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k164 Injuries to Tenants or Occupants
[bookmark: Document1zzIe8c66a28255811deb055de4196f0]                      233k164(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
Whether residential landlord retained control over any portion of leased premises had no bearing on issue whether he owed duty to tenant to warn her of lack of handrail on staircase, where tenant never asserted that landlord retained control over staircase.
*637 Mark D. Wilson, Bellaire, for appellant.

Elliott M. Cin, Houston, for appellee.

Panel consists of Chief Justice BRISTER and Justices JOHN S. ANDERSON and SEYMORE.

OPINION

JOHN S. ANDERSON, Justice.

[bookmark: Document1zzF00112003860398][bookmark: Document1zzSDUNumber2]Appellee Jayme Newman sued her landlord, appellant Gary A. Kukis, for injuries she sustained when she fell on stairs inside a home she and her husband leased from Kukis. A jury found Newman and Kukis *638 each fifty percent negligent and found total damages of $45,500. The trial court rendered judgment on the verdict and, after credits and offsets, awarded Newman $18,750 plus pre and post-judgment interest.FN1 Under the facts of this case, we conclude Kukis owed no duty to Newman, and we reverse and render judgment that Newman take nothing.

[bookmark: Document1zzB00112003860398]FN1. Before trial, Newman settled with another defendant for $4,000.

FACTUAL AND PROCEDURAL BACKGROUND

Newman and her husband, James, leased a house from Kukis in early November 1999. The lease provided in part, “Tenant has inspected and accepts the Property AS IS except for conditions materially affecting the safety or health of ordinary persons or unless expressly noted otherwise in this Lease.” The lease also provided the landlord was to pay for repairing a condition caused by the landlord's negligence or a condition that was not the tenant's obligation to pay and “that adversely affects the health or safety of an ordinary tenant.”

Before executing the lease, the Newmans had viewed the home for about thirty minutes in late afternoon. As they walked around the house, there was no electricity and visibility was poor. Because the Newmans had small children, they were concerned about open spindles at the top of a staircase between the first and second floor and also about the lack of a barrier at the top of the stairs. The Newmans did not notice the lack of a handrail on the staircase. Kukis knew there once had been a handrail in the house, but the previous occupant had removed it. Kukis did not tell the Newmans there had once been a handrail on the staircase.

The Newmans moved into the house two weeks after signing the lease. The morning after the move, Mrs. Newman fell as she was carrying her one-year-old son down the set of stairs to the first floor. The accident occurred when Newman's right heel caught only the edge of the second-to-last step, causing her to fall forward onto the entryway. As a result, she broke her ankle.

[bookmark: Document1zzF00222003860398]The Newmans sued Kukis and three other parties, alleging multiple causes of action including negligence for failing to (1) exercise ordinary care in inspecting the residence for unsafe conditions, (2) exercise ordinary care in maintaining the residence, including the staircase, (3) provide adequate warnings of the unsafe condition of the staircase, (4) properly and timely repair the stairway, including failing to install appropriate handrails, and (5) perform obligations under the lease agreement.FN2 Before trial, the Newmans settled with one defendant and nonsuited two others, and the Newmans' causes of action against Kukis were tried to a jury.

[bookmark: Document1zzB00222003860398]FN2. James Newman also brought suit individually and on behalf the Newmans' two children. James alleged loss of consortium, loss of household services and loss of income, and loss of parental support on behalf of the children.

At the close of the Newmans' case, Kukis moved for a directed verdict on the ground a landlord has no duty to tenants or their invitees for dangerous conditions on the leased premises. Kukis noted the exception for areas over which a landlord retains control and argued his reservation of the right to come onto the property to inspect and make repairs was not sufficient to invoke that exception. The trial court denied the motion.

[bookmark: Document1zzF00332003860398]Kukis subsequently objected to the jury charge on the ground there was no duty on *639 his part in relation to the leased property, and there was at least a fact issue on the right of control, requiring the control issue to be submitted to the jury. The trial court overruled the objection and submitted the standard charge for invitees, instructing the jury Kukis was negligent with respect to a condition of the premises if (1) the condition posed an unreasonable risk of harm, (2) Kukis knew or reasonably should have known of the danger, and (3) Kukis failed to exercise ordinary care to protect Newman from the danger by both failing to adequately warn Newman of the condition and failing to make that condition reasonably safe.FN3 The jury answered the question affirmatively, found Kukis and Newman each fifty percent negligent, found Jayme Newman sustained total damages of $45,500, and found James Newman sustained zero damages.

[bookmark: Document1zzB00332003860398]FN3. SeeCOMM. ON PATTERN JURY CHARGES, STATE BAR OF TEX., TEXAS PATTERN JURY CHARGES-MALPRACTICE, PREMISES & PRODUCTS PJC 66.4 (2002).

Kukis filed a motion for judgment notwithstanding the verdict (JNOV), or in the alternative, to disregard the jury's findings. The court rendered judgment on the verdict, and Kukis filed a motion for new trial, which the trial court denied.

DISCUSSION

Issues One and Two

[bookmark: Document1zzB12003860398][1] In issues one and two, Kukis challenges the trial court's rendition of judgment on the verdict. He argues that, as a landlord, he owed no duty to Newman in relation to the staircase where Newman's fall occurred.

[bookmark: Document1zzB22003860398][bookmark: Document1zzB32003860398][bookmark: Document1zzB42003860398][2][3][4] A plaintiff must prove the existence and violation of a duty owed to him by the defendant to establish liability in tort. Abalos v. Oil Dev. Co., 544 S.W.2d 627, 631 (Tex.1976). Duty is the threshold inquiry in a negligence case. Lampasas v. Spring Center, Inc., 988 S.W.2d 428, 433 (Tex.App.-Houston [14th Dist.] 1999, no pet.)(citing Greater Houston Transp. Co. v. Phillips, 801 S.W.2d 523, 525 (Tex.1990)). The existence of a duty is a question of law for the court to decide based on the specific facts of the case. Lampasas, 988 S.W.2d at 433 (citing Mitchell v. Missouri-Kansas-Texas R.R., 786 S.W.2d 659, 662 (Tex.1990), overruled on other grounds by Union Pac. R. Co. v. Williams, 85 S.W.3d 162, 169 (Tex.2002)). To submit the negligence question to the jury, the trial court implicitly concluded Kukis owed a duty to warn Newman about the condition of the staircase and to make the condition safe. For the reasons that follow, we hold the trial court erred as a matter of law in concluding Kukis owed Newman a duty.

[bookmark: Document1zzB52003860398][bookmark: Document1zzB62003860398][5][6] In a premises liability case, the duty owed depends on the relationship between the parties. Id. Compare Motel 6 G.P., Inc. v. Lopez, 929 S.W.2d 1, 3-4 (Tex.1996) (owner/invitee), with Johnson Co. Sheriff's Posse v. Endsley, 926 S.W.2d 284, 285 (Tex.1996) (lessor/lessee). “A lessor generally has no duty to tenants or their invitees for dangerous conditions on the leased premises.” Endsley, 926 S.W.2d at 285 (citing Brownsville Navigation Dist. v. Izaguirre, 829 S.W.2d 159, 160 (Tex.1992), in turn, citing RESTATEMENT (SECOND) OF TORTS § 356 (1965)). This rule originates from the notion that a lessor relinquishes possession or occupancy of the premises to the lessee. Lampasas, 988 S.W.2d at 434 n. 3 (citing Endsley, 926 S.W.2d at 285).

[bookmark: Document1zzB72003860398][7] Texas courts, however, recognize three exceptions to this general no-duty rule. Id. A lessor may be liable for injuries*640 arising from (1) the lessor's negligent repairs, (2) concealed defects of which the lessor was aware when the premises were leased, and (3) a defect on a portion of the premises that remained under the lessor's control. Id. (citing Endsley, 926 S.W.2d at 285); see alsoRESTATEMENT (SECOND) OF TORTS §§ 357 (regarding negligent repairs), 358 (regarding concealed defects); 360 (regarding portion of premises remaining in lessor's control).

[bookmark: Document1zzB82003860398][bookmark: Document1zzB92003860398][bookmark: Document1zzF00442003860398][8][9] Newman relies on the second exception: failure to disclose a concealed defect.FN4 When there is no agreement by the landlord to repair the premises and he is not guilty of fraud or concealment by failing to disclose defects existing when the lease is made, he is not liable to the tenant for injuries caused by such defects. Flynn v. Pan Am. Hotel Co., 143 Tex. 219, 224, 183 S.W.2d 446, 448 (1944). “The tenant takes the property as he finds it, assuming the risk of apparent defects.” Id.

[bookmark: Document1zzB00442003860398]FN4. Newman did not submit a question to the jury on whether Kukis concealed the lack of a handrail. Thus, to the extent she did not conclusively prove concealment, we question her ability to rely on this theory on appeal. See Greater Houston Transp. Co. v. Phillips, 801 S.W.2d 523, 526 (Tex.1990) (stating “when the facts are disputed, the issue of control is one of fact that must be decided by the trier of fact,” and noting a “problem,” in plaintiff-appellee's argument that defendant-appellant controlled taxi-cab driver-who shot plaintiff-appellee-when plaintiff-appellee failed to submit jury question on control); see also Fort Bend County Drainage Dist. v. Sbrusch, 818 S.W.2d 392, 395 (Tex.1991) (stating existence of a legal duty is question of law for the court although in some instances it may require resolution of disputed facts or inferences inappropriate for legal resolution).

In Brownsville Navigation District v. Izaguirre, for example, the supreme court declined to apply the concealed defect exception. In that case, the family of Epigmenio Izaguirre sued the navigation district, which had leased unimproved land to Epigmenio's employer. 829 S.W.2d 159, 160 (Tex.1992). The employer built a warehouse on the property. Id. The district retained no control over the employer's warehouse activities. Id. at 161. Epigmenio was killed when a trailer he was loading fell to one side, and the cargo shifted, crushing him. Id. at 160. The trailer had been resting on a board which kept it from sinking into soft mud created by a recent rain. Id. When the board broke, the trailer fell, with Epigmenio inside. Id. A similar accident had occurred five years before at another location the district owned. Id.

[bookmark: Document1zzSDUNumber3]The family's theory of liability was that the district, as lessor, had a duty to warn the employer of a dangerous condition, specifically that the leased ground became soft and muddy when wet. Id. They also contended the ground should have been surfaced with a harder material that would not have given way. Id. The supreme court disagreed, applying the general rule that “a lessor of land is not liable to his lessee or to others on the land for physical harm caused by any dangerous condition, whether natural or artificial, which existed when the lessee took possession.” Id. at 160-61 (quoting RESTATEMENT (SECOND) OF TORTS § 356 (1965)). The court rejected the family's attempt to invoke an exception to the general lessor no-duty rule, i.e., the exception that a lessor is subject to liability when the lessee does not know or have reason to know of an unreasonable risk of harm, and the lessor knows of the risk and has reason to expect that the lessee would not discover the condition or the risk. See id. at 161 (quoting RESTATEMENT (SECOND) OF TORTS § 358 (1965)). The supreme court observed:

[T]he only dangerous condition asserted by plaintiffs in this case is that the ground became soft and muddy when *641 wet, like any ordinary dirt. This is not a condition “which involves unreasonable risk of physical harm to persons on land”, nor is it a condition of which [the employer] would not know, or at least not have reason to know. The District is not liable for Izaguirre's death under section 358 of the Restatement.

 Id. at 161 (emphasis added). Just as the condition of the soil in Brownsville was not a condition of which the tenant would not have reason to know, so the absence of the handrail in the present case is not a condition the Newmans would not have had reason to know or that Kukis would have had reason to suspect the Newmans would not discover.

The older case of Flynn v. Pan American Hotel Co. is also instructive. Flynn, an employee of a hotel leased from the Pan American Hotel Company, was injured when the back elevator on the floor on which he was standing dropped and he was caught between the elevator and the wall. Flynn, 143 Tex. at 221, 183 S.W.2d at 447. The elevator had two sides but no front and no back. 143 Tex. at 222, 183 S.W.2d at 447. There were no doors on the elevator itself, but a wire mesh door covered the entrance to the elevator shaft to keep people from falling into the shaft when the elevator was up. Id. When Flynn was injured, the elevator was not equipped with interlocking doors or any device to prevent its ascent or descent when the door or gate of the elevator was open. Id. A witness or witnesses testified about a defective condition in the direction lever of the elevator, i.e., a spring that held the lever in neutral position was broken or missing and a jar would cause the direction lever to drop and the elevator to move. 143 Tex. at 222-23, 183 S.W.2d at 447. There was evidence tending to prove Flynn would not have been injured had the elevator been equipped with interlocking doors or a similar safety device or if the direction lever had been repaired. 143 Tex. at 223, 183 S.W.2d at 447. Citing a long line of cases, the supreme court concluded:

The absence of interlocking doors or similar device to prevent the moving of the elevator was a defect or dangerous condition existing when the lease was executed. This defect or dangerous condition was apparent and there is no contention that respondent concealed it from the lessee. The rule in this state and in the other states, or most of them, is that when there is no agreement by the landlord to repair the premises and he is not guilty of fraud or concealment by failing to disclose defects existing when the lease is made, he is not liable to the tenant, or the employees or others entering under the tenant, for injuries caused by such defects. The tenant takes the property as he finds it, assuming the risk of apparent defects.

 143 Tex. at 224, 183 S.W.2d at 448 (citations omitted) (emphasis added).

Just as the absence of interlocking doors was an apparent condition in Flynn, so the absence of a handrail was an apparent condition in the present case. Although Newman contends Kukis should have warned her about the absence of the handrail, there is no evidence he concealed the lack of a handrail from her. See also Gray v. Block, 416 S.W.2d 848, 850 (Tex.Civ.App.-Eastland 1967, no writ) (citing Flynn and holding landlord not liable for injury tenant's son incurred in fall from porch when “porch to such residence with no rail or banister thereon was a prominent physical object located on the premises at the time appellant took possession under the lease”).

[bookmark: Document1zzB102003860398][bookmark: Document1zzB112003860398][10][11] To determine whether a defendant is under a duty, we “consider several *642 interrelated factors, including the risk, foreseeability, and likelihood of injury weighed against the social utility of the actor's conduct, the magnitude of the burden of guarding against the injury, and the consequences of placing the burden on the defendant.” Greater Houston Transp. Co., 801 S.W.2d at 525. Foreseeability of the risk is “ ‘the foremost and dominant consideration.’ ” Id. (quoting El Chico Corp. v. Poole, 732 S.W.2d 306, 311 (Tex.1987)).

In the present case, there was evidence the cost of reinstalling the handrail was negligible: approximately thirty minutes of time and $31.00 in supplies. Notwithstanding Kukis's testimony that staircases are “inherently dangerous,” there is no evidence anyone ever fell on the subject staircase before the occurrence at issue. Moreover, the alleged defective condition on the staircase was not hidden. Finally, there was controverted evidence suggesting the addition of a handrail could complicate moving larger furniture up the stairs. Considering the general no-duty rule found in the Restatement, the lack of any evidence of concealment, and the factors relevant to the imposition of a duty, we hold, under the circumstances of the present case, Kukis owned no duty to Newman.

We sustain Kukis's issues one and two.

Issues Three and Four

[bookmark: Document1zzB122003860398][12] In issue three, Kukis argues the trial court erred in submitting a jury charge that did not contain a question or instruction on his right to control the premises. In issue four, he challenges the trial court's rendition of judgment on the verdict because Newman failed to obtain an affirmative finding on the necessary issue of right of control.

As set forth above, one exception to the general no-duty rule on the part of a lessor applies when the alleged defect is on part of the premises remaining under the lessor's control. Lampasas, 988 S.W.2d at 434 n. 3 (citing Endsley, 926 S.W.2d at 285); RESTATEMENT (SECOND) OF TORTS § 360. Newman, however, did not rely on the theory of retention of control in the trial court, and concedes on appeal that, at the time of her injury, Kukis did not control or have the right to control the staircase. Accordingly, Kukis's issues three and four have no bearing on the case.

We overrule issues three and four.

CONCLUSION

We hold, as a matter of law, Kukis owed no duty to Newman in relation to the condition Newman alleges proximately caused her injury. Accordingly, we sustain Kukis's issues one and two and render judgment Newman take nothing on her cause of action against Kukis.

Tex.App.-Houston [14 Dist.],2003.
Kukis v. Newman
123 S.W.3d 636
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#4



[image: ]
Court of Appeals of Texas,
Amarillo.
Carrollyn Sue HARLOW, Appellant,
v.
Kelly HAYES, and Triego, Inc., a Texas Corporation, Appellees.
No. 07-97-0330-CV.
991 S.W.2d 24

July 2, 1998.
*Subsequent History: “denied”

Automobile passenger sued owners of horse, claiming damages as result of collision with horse after it broke free from owners' fenced property. The 69th District Court, Sherman County, Ron Enns, J., entered a take-nothing judgment, and passenger appealed. The Court of Appeals, Boyd, C.J., held that: (1) fencing standards contained in Agricultural Code did not establish minimum requirements for enclosures built to confine livestock; (2) trial court was not required to enter instructed verdict for passenger based on jury instruction that owners' fence was insufficient under Agricultural Code's fencing standards; (3) any error in not allowing passenger to cross-examine owners' expert witnesses regarding federal fencing standards did not present an error of sufficient magnitude that it probably caused the rendition of an improper judgment or prevented passenger from properly presenting her case.

Affirmed.

West Headnotes
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48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(A) Nature and Grounds of Liability
                48Ak289.5 k. Animals. Most Cited Cases 
[bookmark: Document1zzI787e77a24f3411dca51ecfdfa1ed]     (Formerly 48Ak178)
Fencing standards contained in Agricultural Code did not establish minimum requirements for enclosures built to confine livestock in a county in which a stock law had been adopted, and thus did not apply in automobile passenger's action against horse owners for damages resulting from collision with horse after it broke free from owners' fenced property; standards applied only to situations in which no type of stock law had been adopted and landowner had to fence property in order to keep animals otherwise permitted to run at large off property and to preserve landowner's right to recover from animal's owner for property or crop damage. V.T.C.A., Agriculture Code § 143.028(a, b).

[bookmark: Document1zzF21998147242][2] Statutes 361 [image: ]181(1)
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            361VI(A) General Rules of Construction
                361k180 Intention of Legislature
                      361k181 In General
[bookmark: Document1zzI787e77a44f3411dca51ecfdfa1ed]                          361k181(1) k. In General. Most Cited Cases 
The purpose of statutory construction is always to ascertain legislative intent.

[bookmark: Document1zzF31998147242][3] Statutes 361 [image: ]181(1)
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            361VI(A) General Rules of Construction
                361k180 Intention of Legislature
                      361k181 In General
[bookmark: Document1zzI787e77a64f3411dca51ecfdfa1ed]                          361k181(1) k. In General. Most Cited Cases 
Where the intent of a statute is clear, it will be given effect, even if the result appears to the courts to be harsh, or even ill-advised.

[bookmark: Document1zzF41998147242][4] Statutes 361 [image: ]212.6
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361 Statutes
      361VI Construction and Operation
            361VI(A) General Rules of Construction
                361k212 Presumptions to Aid Construction
[bookmark: Document1zzI787e77a84f3411dca51ecfdfa1ed]                      361k212.7 k. Other Matters. Most Cited Cases 
Every word in a statute must be presumed to have been used for a purpose and every word excluded for a purpose.

[bookmark: Document1zzF51998147242][5] Animals 28 [image: ]48

28 Animals
      28k47 Running at Large
[bookmark: Document1zzI787e77aa4f3411dca51ecfdfa1ed]            28k48 k. Rights and Duties of Owners. Most Cited Cases 
In the absence of statutory provisions to the contrary, an owner of domestic animals is permitted to allow them to run at large unless they are known to him to be vicious in the matter of fence breaking or otherwise, or that they are afflicted with infectious or contagious diseases.

[bookmark: Document1zzF61998147242][6] Animals 28 [image: ]49

28 Animals
      28k47 Running at Large
[bookmark: Document1zzI787e77ac4f3411dca51ecfdfa1ed]            28k49 k. Statutory Regulations in General. Most Cited Cases 
Even if fencing standards contained in Agricultural Code did establish minimum requirements for enclosures built to confine livestock in county in which a stock law had been adopted, list of types of fences that were “sufficient” was not intended to be exclusive. V.T.C.A., Agriculture Code § 143.028(b).

[bookmark: Document1zzF71998147242][7] Automobiles 48A [image: ]308(9)

48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(B) Actions
                48Ak308 Questions for Jury
                      48Ak308(9) k. Negligence of Contractors, Public Utilities, and Others. Most Cited Cases 
[bookmark: Document1zzI787e77ae4f3411dca51ecfdfa1ed]     (Formerly 48Ak245(21))
Trial court was not required to enter an instructed verdict for automobile passenger, based on its jury instruction that horse owners' fence was insufficient under fencing standards contained in Agricultural Code and that owners' failure to maintain sufficient fence was proximate cause of collision between horse and automobile, where determinative liability issues were also submitted to jury, including question as to whether owners failed to restrain horse from running at large, which was proximate cause of collision, and passenger had opportunity to litigate those issues. V.T.C.A., Agriculture Code § 143.028(b).

[bookmark: Document1zzF81998147242][8] Motions 267 [image: ]58

267 Motions
[bookmark: Document1zzI787e77b04f3411dca51ecfdfa1ed]      267k58 k. Amendment of Orders. Most Cited Cases 
Trial court has discretion to change its mind about interlocutory orders so long as that change does not deprive a party of the opportunity to litigate the determinative issues in the case.

[bookmark: Document1zzF91998147242][9] Appeal and Error 30 [image: ]1048(6)

30 Appeal and Error
      30XVI Review
            30XVI(J) Harmless Error
                30XVI(J)9 Witnesses
                      30k1048 Rulings on Questions to Witnesses
[bookmark: Document1zzI787e77b24f3411dca51ecfdfa1ed]                          30k1048(6) k. Cross-Examination and Re-Examination. Most Cited Cases 
Any error in not allowing automobile passenger to cross-examine horse owners' expert witnesses regarding federal fencing standards did not present an error of sufficient magnitude that it probably caused the rendition of an improper judgment or prevented passenger from properly presenting her case, in her action against owners for damages resulting from collision with horse after it broke free from owners' fenced property, where experts did not recognize federal standards as authoritative. Rules App.Proc., Rule 44.1(a).

[bookmark: Document1zzF101998147242][10] Evidence 157 [image: ]558(11)

157 Evidence
      157XII Opinion Evidence
            157XII(D) Examination of Experts
                157k558 Cross-Examination
[bookmark: Document1zzI787e77b44f3411dca51ecfdfa1ed]                      157k558(11) k. Reference to Authorities on Subject. Most Cited Cases 
An expert witness may be cross-examined by asking whether or not he or she agrees or disagrees with statements contained in treatises, books, and scientific journals; however, this type of cross-examination right is limited to publications upon which the expert has relied or recognizes as authoritative.
*25 Lovell & Lyle (J.R. Lovell), Dumas, Lovell, Lovell & Newsom (Joe L. Lovell, Tim Newsom), Amarillo, for appellant.

Peterson, Farris, Doores & Jones (Daniel W. Burrows), Amarillo, for appellee.

Before BOYD, C.J., and QUINN and REAVIS, JJ.

BOYD, Chief Justice.

Presenting four issues which appellant Carrollyn Sue Harlow argues show reversible error, she challenges a take-nothing judgment in favor of appellees Kelly Hayes and Triego, Inc. Those issues are whether: 1) the trial court committed reversible error in failing to render judgment for her upon an instructed verdict based upon section 143.028(b) of the Texas Agriculture Code and based upon the damage findings by the jury; 2) whether the trial court committed reversible error in not allowing her to cross-examine appellees' fence experts on section 143.028 of the Texas Agriculture Code and on fence regulations promulgated by the United States Department of Agriculture; 3) and 4) whether the jury findings on physical pain, mental anguish and physical impairment are against the great weight and preponderance of the evidence and in irreconcilable conflict with its damage findings on lost wages. Concluding no reversible error exists, we affirm the judgment of the trial court.

This action arose because of a collision on U.S. Highway 287 between an automobile in which appellant was a passenger and a horse owned by Hayes. The accident occurred between 7:00 p.m. and 7:30 p.m. on January 19, 1991. The horse escaped from a pasture controlled by appellees, which is enclosed by a single wire electric fence and some distance from the highway. Hayes testified that he checked the fence daily and it was working properly when he left the pasture for the day sometime between 5:00 and 5:30 p.m.

However, Hayes averred, the next morning he found a gated portion of the fence down and not operative. He offered evidence that showed tread marks of an unknown vehicle in the mud that had apparently crashed into the fence after he had left for the day on January 19th. This breach caused the fence not to work properly allowing the horse to escape. In contrast, it was appellant's theory that the horse had jumped the fence and wandered down the country road and onto the highway.

*26 During the course of the trial, the trial court originally instructed the jury that appellees' single wire electric fence was “insufficient under Texas Agricultural [sic] Code Section 143.028” and that they “failed to maintain a sufficient fence, which was a proximate cause of the collision.” However, despite this instructed verdict, the trial court subsequently decided that section 143.028 was not applicable in this case and never entered judgment based upon its instruction. Instead, at the conclusion of the presentation of evidence, the trial judge submitted a question to the jury inquiring whether either or both appellees failed “to restrain the horse in question from running at large or permit the horse in question to run at large, which was a proximate cause of the collision in question.” He also submitted a query as to whether or not either or both appellees knowingly permitted the horse to traverse or roam at large unattended on the highway which was a proximate cause of the collision.

Accompanying the submitted questions, the court instructed the jury on proximate cause and new and independent cause. Although the jury found appellant had suffered damages, it returned negative answers to each of the causation issues. Subsequent to receipt of the jury verdict, the court rendered the take-nothing judgment giving rise to this appeal.

[bookmark: Document1zzB11998147242][1] In support of her first point, appellant argues that the single wire electric fence was insufficient under section 143.028 of the Agriculture Code. She contends that this section establishes the minimum requirements for enclosures built to confine livestock in a county in which a stock law has been adopted. On the other hand, appellees contest this conclusion and say that the section is not applicable to this lawsuit. In relevant part, the section provides:

§ 143.028. Fences

(a) A person is not required to fence against animals that are not permitted to run at large. Except as otherwise provided by this section, a fence is sufficient for purposes of this chapter if it is sufficient to keep out ordinary livestock permitted to run at large.

(b) In order to be sufficient, a fence must be at least four feet high and comply with the following requirements:

(1) a barbed wire fence must consist of three wires on posts no more than 30 feet apart, with one or more stays between every two posts;

(2) a picket fence must consist of pickets that are not more than six inches apart;

(3) a board fence must consist of three boards not less than five inches wide and one inch thick; and

(4) a rail fence must consist of four rails.

Tex. Agric. Code Ann. § 143.028(a) & (b) (Vernon 1982).

[bookmark: Document1zzB21998147242][bookmark: Document1zzB31998147242][bookmark: Document1zzB41998147242][2][3][4] The purpose of statutory construction is always to ascertain legislative intent. Mitchell Energy Corp. v. Ashworth, 943 S.W.2d 436, 438 (Tex.1997); City of Mason v. West Texas Utilities Co., 150 Tex. 18, 237 S.W.2d 273, 278 (1951). Where the intent is clear, it will be given effect, even if the result appears to the courts to be harsh, or even ill-advised. Turner v. Cross, 83 Tex. 218, 18 S.W. 578, 579 (1892). Every word in a statute must be presumed to have been used for a purpose and every word excluded for a purpose. Cameron v. Terrell & Garrett, Inc., 618 S.W.2d 535, 540 (Tex.1981).

[bookmark: Document1zzF00111998147242]In the Code Construction Act,FN1 the Legislature, to aid in ascertaining its intent, has provided that words and phrases shall be read in context and construed following the rules of grammar and common usage. Texas Gov't Code Ann. § 311.011(a) (Vernon 1988). Furthermore, it is presumed that the statute is constitutional, that the entire statute is intended to be effective, *27 and that a just and reasonable result feasible of execution is intended. Texas Gov't Code Ann. § 311.021(1)-(4) (Vernon 1988).

[bookmark: Document1zzB00111998147242]FN1. Texas Gov't Code Ann. §§ 311.001-312.013 (Vernon 1988 & Supp.1998).

It is undisputed that after an election called for the purpose of determining whether a stock law should be adopted in Sherman County, such a law was adopted and became effective 30 days after May 22, 1935. Sherman County, Tex., Ordinance for Restraining Horses, Mules, Jacks, Jennets, and Cattle from Running At Large (May 22, 1935). The law prohibited horses, mules, jacks, jennets and cattle from running at large within the territorial limits of the county. Id.

[bookmark: Document1zzF00221998147242]Chapter 143 of the Agriculture Code is entitled “Fences; Range Restrictions.” Tex. Agric. Code Ann. §§ 143.001-143.123 (Vernon 1982 & Supp.1998).FN2 Subchapter A is entitled “Fencing of Cultivated Land.” Section 143.001 provides that, except for an area in which a stock law has been adopted, “each farmer or gardener shall make a sufficient fence around cleared land in cultivation that is at least five feet high and will prevent hogs from passing through.” Section 143.002 provides that a person may not build, join, or maintain around cleared land in cultivation more than three miles lineal measure of fence running the same general direction without a gate that is at least 10 feet wide and is unlocked. Former sections 143.003 through 143.005 dealt with trespass by livestock onto fenced property, the impoundment of the trespassing stock, and liability for injury to crops from trespassing livestock.

[bookmark: Document1zzB00221998147242]FN2. All later references to section numbers are to those sections contained within Chapter 143 of the Agriculture Code unless specified otherwise.

Subchapter B is entitled “Local Option to Prevent Certain Animals From Running at Large.” Sections 143.021 through 143.027 deal with elections to prohibit stock running at large as well as elections to repeal that prohibition if one has been electorally adopted. We have set out section 143.028 in detail above. Former sections 143.029 through 143.032 dealt with impoundment of animals not permitted to run at large, and the fees and penalties that would be incurred because of the trespassing animal. Section 143.033 deals with the liability of a person “whose fence is insufficient under this subchapter” if they maim, wound, or kill the trespassing animal. Section 143.034 provides penalties for persons who knowingly turn out, allow, or permit an animal not allowed to run at large to do so.

[bookmark: Document1zzB51998147242][5] In our interpretation, we bear in mind the long established rule in this state that in the absence of statutory provisions to the contrary, an owner of domestic animals is permitted to allow them to run at large “unless they are known to him to be vicious in the matter of fence breaking or otherwise, or that they are afflicted with infectious or contagious diseases.” Hollingsworth v. King, 810 S.W.2d 772, 776 (Tex.App.-Amarillo 1991), writ denied per curiam, 816 S.W.2d 340 (Tex.1991) (citing Molton v. Young, 204 S.W.2d 636, 638 (Tex.Civ.App.-Amarillo 1947, no writ)). See also Clarendon Land, Investment & Agency Co. v. McClelland, 89 Tex. 483, 35 S.W. 474 (1896). Thus, as we have observed, foremost among the rules of interpretation which we must apply is that of determining the legislative intent. Viewing the portions of Chapter 143 still in effect leads us to conclude that, in addition to providing for the adoption of stock laws to prevent the running of stock at large, the legislative intent was to require and specify the types of fences that would be required to keep livestock that are permitted to run at large off of property, particularly cultivated property. In other words, when the open-range doctrine applies, a landowner is required to fence out particular livestock with a sufficient fence; otherwise, the landowner would not be able to recover from the livestock-owner for any property or crop damage done by the livestock.

*28 As support for this conclusion, we note that the first sentence of section 143.028(a) specifically provides that “a person is not required to fence against animals that are not permitted to run at large.” The second sentence provides that “a fence is sufficient for the purposes of this chapter if it is sufficient to keep out ordinary livestock permitted to run at large.” It then goes on in subsection (b) to describe certain types of fences that would be legally sufficient to keep stock out. Clearly then, this section is only intended to apply to situations in which no type of stock law has been adopted, in which animals such as horses and cattle are permitted to run at large, and when the landowner must fence to keep them out. That is not the type of situation before us and we can only conclude that section 143.028 is not applicable here.

Our conviction that this interpretation is correct is further strengthened by the fact that sections 143.101 through 143.104 specifically deal with U.S. and State Highways and prohibit animals from running at large on them. Sections 143.106 through 143.108 provide for enforcement of this prohibition. Had the Legislature intended chapter 143 to apply to circumstances requiring livestock-owners to fence in their animals, this subsection would have been the logical place for describing the type of fences required to keep livestock off of the highways. Rather than doing so, the Legislature simply provided that a person owning or having responsibility of animals such as horses “may not knowingly permit the animal to traverse or roam at large, unattended, on the right-of-way of a highway,” and prescribed the penalty for allowing an animal to do so in sections 143.102 and 143.108.

As authority for her argument that section 143.028 is applicable here, appellant relies primarily upon Ogletree v. Evans, 248 S.W.2d 804 (Tex.Civ.App.-Beaumont 1952, writ ref'd n.r.e.). We do not consider that case persuasive. The primary question before that court was whether or not the defendant had acquired title by adverse possession. It was in that context that the court made a peripheral reference to the progenitor statutes to those in question here. The court explained that those statutes “have to do with impounding of stock by the owners of enclosure and the collection of damages from owners of trespassing stock,” not with the requirements of acquiring title by adverse possession. Id. at 806. Indeed, even the court's rather vague reference to the term “trespassing stock” in that case seems to refer to instances in which an owner was obligated to build a fence to keep stock out.

[bookmark: Document1zzB61998147242][6] Moreover, even assuming arguendo that section 143.028 was applicable here, a reasonable reading of the statute leads us to conclude that the Legislature did not attempt to make an exclusive list of the types of fences that would be “sufficient” under the statute. Rather, a reasonable interpretation of section 143.028(a) would seem to be that in circumstances where a fence was required, the overall requirement is that a fence must be sufficient to keep out ordinary livestock allowed to run at large. Subsection (b) merely sets out the requirement that if a fence is one of the specific types mentioned in subdivisions 1 through 4, it must meet certain requirements to be considered a fence “sufficient to keep out ordinary livestock.” It hardly seems reasonable to suppose that the Legislature, for example, would have intended that absolutely no other type of fence other than those mentioned would be considered “sufficient” under the statute. See§ 311.021(3). For each and all of the foregoing reasons, we hold that section 143.028 is not applicable to this suit.

[bookmark: Document1zzB71998147242][bookmark: Document1zzB81998147242][7][8] Furthermore, regarding the trial court's original instructed verdict concerning section 143.028, a trial court has discretion to change its mind about interlocutory orders so long as that change does not deprive a party of the opportunity to litigate the determinative issues in the case. See Bi-Ed, Ltd. v. Ramsey, 935 S.W.2d 122, 123-24 (Tex.1996); *29Elder Const., Inc. v. City of Colleyville, 839 S.W.2d 91, 92 (Tex.1992). In this case, determinative liability issues were submitted to the jury and appellant had the opportunity to litigate them. Thus, under this record, the trial court did not commit reversible error in failing to render judgment based upon the instructed verdict.

In conclusion, since section 143.028 is not applicable as a matter of law and the trial court did not abuse its discretion in overruling its interlocutory order, appellant's first issue contention is overruled.

[bookmark: Document1zzB91998147242][bookmark: Document1zzB101998147242][9][10] Appellant's second issue deals with the exclusion of cross-examination testimony of appellees' fence experts regarding section 143.028 and fence regulations promulgated by the United States Department of Agriculture. In that connection, it is well established that an expert witness may be cross-examined by asking whether or not he or she agrees or disagrees with statements contained in treatises, books, and scientific journals. However, that type of cross-examination right is limited to publications upon which the expert has relied or recognizes as authoritative. See Carter v. Steere Tank Lines, Inc., 835 S.W.2d 176, 182 (Tex.App.-Amarillo 1992, writ denied).

The witnesses called by appellees who expressed opinions about the adequacy of the fence were Hayes, Robert Owen (Owen), Robert Harris (Harris), and Jack Haile (Haile). Because we have decided that the fencing standards explicated in section 143.028 are not applicable here, the trial court did not reversibly err by denying cross-examination about those specific standards. Moreover, with regard to the federal guidelines, Hayes testified that he was not familiar with the guidelines of the Natural Resources Code. Owen said he had never seen the Natural Resources Code guidelines. When Owen was asked if it was important for a jury in making its decision “to give some consideration to what the government has published on this issue,” he replied that he was not sure whether “any of these people [from the government] ever saw a horse,” and he did not think that “these people” would have any better opinion regarding sufficient fences than “some of us boys that have raised horses all our life.”

Haile testified that he was not aware that the USDA had fencing standards and averred that any such standards would not be important to him. Harris, who was the County Extension Agent for Moore County, said he recognized the USDA and the Natural Resources Conservation Service as authoritative. Yet, he had not seen nor was he familiar with the Natural Resources guidelines. He did acknowledge that if a farmer or rancher was involved with the Conservation Service, they would have to follow those fencing standards. He also acknowledged that those standards could “be looked towards” by farmers and ranchers in deciding what a sufficient fence would be. However, in deposition testimony tendered by appellant, Harris did not recognize the USDA Conservation standards as definitive.

Clearly, with the possible exception of Harris, none of appellees' expert witnesses recognized the USDA Conservation Service's fencing standards as authoritative. We do not believe that when viewed as a whole, Harris ever said he recognized the federal standards as authoritative. However, even assuming arguendo the trial court erred in excluding his cross-examination with regard to the standards, the excluded examination would not present an error of sufficient magnitude that it probably caused the rendition of an improper judgment or prevented appellant from properly presenting her case. See Tex.R.App. P. 44.1(a); Webb v. Jorns, 530 S.W.2d 847, 857 (Tex.Civ.App.-Fort Worth 1975, writ ref'd n.r.e.) (citing to former Rule 434 of the Texas Rules of Civil Procedure). Inasmuch as the other witnesses did not recognize the federal standards as authoritative, no error is shown in the exclusion of their cross-examination on that point. Appellant's second *30 issue does not show reversible error and is overruled.

Because of our holdings above, and because of the jury findings on the liability issues, it is not necessary to discuss appellant's last two issues. Accordingly, the judgment of the trial court must be, and is, affirmed.

Tex.App.-Amarillo,1998.
Harlow v. Hayes
991 S.W.2d 24

END OF DOCUMENT
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Motorists brought action against landowner for negligence after sustaining injuries when their car struck an escaped bull, owned by landowner's tenant farmer, that had wandered onto the highway. Landowners moved for summary judgment. The 56th District Court, Galveston County, Norma Venso, J., granted the motion. Motorists appealed. The Court of Appeals, Anderson, J., held that landowners owed no duty to motorists.

Affirmed.
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OPINION

ANDERSON, Justice.

This appeal addresses whether a landowner as lessor is liable for damages caused by an escaped bull owned by the lessee.

Appellants, Plaintiffs below, Matthew R. Levesque, et. al., collectively Levesque, appeal the summary judgment granted by the trial court in favor of appellees, Richard B. Wilkens, III and Sunny Wilkens Ernst (Appellees/Landowners). In three points of error, Levesque contends: (1) case law supports the existence of a duty running from Landowners to Levesque; (2) a genuine issue of material fact exists concerning whether Landowners breached a duty of reasonable care to Levesque; and (3) the trial court erred in granting “no evidence” summary judgment in favor of Landowners. We affirm.

FACTUAL BACKGROUND

Landowners are a brother and sister who own ninety acres of land set back approximately 2,250 feet back from Interstate 45 in Galveston County. Landowners leased the land to James R. Frazier, who pastured cattle on the property, including the peripatetic bull at issue here. Under the express terms of the lease, Frazier as lessee was responsible for maintaining the fencing around the property. Landowners did not reserve the right under the lease to re-enter or inspect the property.

On or about August 15, 1996, Levesque, et. al. were occupants of three motor vehicles, each of which was traveling southbound on Interstate 45 in Galveston County. All three cars collided with a bull that suddenly appeared on the highway, causing serious personal injuries to the occupants of the vehicles. The bull, owned by Frazier, had escaped from the leased property. Over the course of the proceedings below, Levesque collectively sued seven defendants, including Landowners.

Defendant Landowners moved for summary judgment against all plaintiffs. On August 20, 1999, the trial court granted summary judgment for Landowners. On November 18, 1999, the trial court signed an Order of Severance and Final Judgment severing all claims presented by the plaintiffs against the Landowners. The severance order made the interlocutory summary judgment a final order for purposes of appeal. Thereafter Levesque brought this appeal.

[bookmark: Document1zzB12001704670][1] In the first point of error, Levesque asks this Court to recognize a duty requiring Landowners to prevent their lessee's cattle from wandering onto the public highway. It is fundamental that the right of recovery for an injury sustained by the plaintiff as a result of the defendant's conduct must be founded upon a legal duty of some character owed to the plaintiff with respect to the injury, and a violation of that duty by the defendant. IDC, Inc. v. County of Nueces, 814 S.W.2d 91, 93 (Tex.App.-Corpus Christi 1991, pet. denied). The threshold inquiry is whether Landowners, as lessor, owed a legal duty to Levesque to prevent the danger that caused their injuries. Centeq Realty, Inc. v. Siegler, 899 S.W.2d 195, 197 (Tex.1995).

I. Traditional Summary Judgment

Defendant Landowners moved for summary judgment under Rule 166a(b) of the Texas Rules of Civil Procedure and claim no duty is owed to Levesque because Texas Agricultural Code § 143.102 controls and places the duty squarely on the “person who owns or has responsibility for control” of the livestock.

*503 Standard of Review

[bookmark: Document1zzB22001704670][bookmark: Document1zzB32001704670][bookmark: Document1zzB42001704670][2][3][4] Summary judgment is proper for a defendant if its summary judgment proof establishes, as a matter of law, there is no genuine issue of material fact concerning one or more of the essential elements of the plaintiff's cause of action. TEX.R. CIV. P. 166a(c); Swilley v. Hughes, 488 S.W.2d 64, 67 (Tex.1972). The purpose of summary judgment is the elimination of patently unmeritorious claims or untenable defenses; it is not intended to deprive litigants of their right to a full hearing on the merits of any real issue of fact. Gulbenkian v. Penn, 151 Tex. 412, 252 S.W.2d 929, 931 (1952). The movant for summary judgment has the burden of showing there is no genuine issue of material fact and that it is entitled to judgment as a matter of law. Nixon v. Mr. Property Management Co., 690 S.W.2d 546, 548-49 (Tex.1985). When deciding whether there is a disputed material fact issue precluding summary judgment, the appellate court must take as true all evidence favorable to the non-movant. Id. Every reasonable inference must be indulged in favor of the non-movant and any doubts resolved in its favor. Id.

[bookmark: Document1zzB52001704670][bookmark: Document1zzB62001704670][bookmark: Document1zzB72001704670][5][6][7] A defendant moving for summary judgment assumes the burden of showing as a matter of law that the plaintiff has no cause of action against him. Guereque v. Thompson, 953 S.W.2d 458, 462 (Tex.App.-El Paso 1997, pet. denied). A trial court should grant a defendant's motion for summary judgment if the defendant disproves at least one essential element of the plaintiff's cause of action. Science Spectrum, Inc. v. Martinez, 941 S.W.2d 910, 911 (Tex.1997). When the trial court does not specify the grounds upon which it granted summary judgment, we will affirm if any of the movant's grounds support summary judgment. Carr v. Brasher, 776 S.W.2d 567, 569 (Tex.1989).

Statutory Authority

Texas has never recognized the common law rule requiring restraint of cattle, by tethering or enclosure. Clarendon Land, Inv. & Agency Co. v. McClelland, 86 Tex. 179, 23 S.W. 576, 577 (1893). Notwithstanding legislative duty imposed through stock laws, the owner of cattle or stock in Texas has traditionally had the freedom to allow those animals to roam without liability for damages the animals caused as trespassers upon the land of others. Gray v. Davis, 792 S.W.2d 856, 857 (Tex.App.-Fort Worth, 1990) (finding no negligence or proximate cause where property owner adequately fenced his property). As a general rule, the rejection of the common law duty of animal owners to restrain their livestock rendered Texas “free range.” Gibbs v. Jackson, 990 S.W.2d 745, 747 (Tex.1999) (holding that a person responsible for livestock has no common law duty to ensure that the animals do not stray onto farm-to-market roadways).

[bookmark: Document1zzB82001704670][bookmark: Document1zzB92001704670][bookmark: Document1zzF00112001704670][8][9] The framers of the 1876 Texas Constitution expressly delegated to the Legislature the power to deviate from the free-range rule by passing laws for the regulation and fencing of livestock. TEX. CONST. art. XVI, § 23; Gibbs, 990 S.W.2d. at 748. Accordingly, the Legislature has, pursuant to its constitutional grant of authority, established and repeatedly revised and amended its own scheme for determining when duties of restraint should or should not be imposed upon livestock owners.FN1 Id. at 750. When examining amendments*504 to existing legislation, it is presumed that the Legislature was aware of case law affecting or relating to the statute. Grunsfeld v. State, 843 S.W.2d 521, 523 (Tex.Crim.App.1992). The Legislature's comprehensive statutory scheme is now addressed by Chapter 143 of the Texas Agriculture Code, entitled “Fences; Range Restrictions,” which states that a person who owns or has responsibility for the control of livestock may not knowingly permit the animal to traverse or roam at large, unattended, on the right-of-way of a highway. TEX. AGRIC. CODE § 143.101-102 (Vernon 1982). When determining legislative intent, we look to the language of the statute, its legislative history, and the objective sought. Crown Life Ins. Co. v. Casteel, 22 S.W.3d 378, 383 (Tex.2000).

[bookmark: Document1zzB00112001704670]FN1. For example, in response to the increase in the number of automobiles, in 1935 the Texas Legislature passed legislation prohibiting livestock owners from permitting their animals to cross or roam unattended on the right-of-way of a highway with adjacent fences. Act of May 8, 1935, 44th Leg., R.S., ch. 186, § 1, 1935 Tex. Gen. Laws 467, 467. Subsequently, the Legislature narrowed the prohibition to “knowingly” permitting animals to roam at large and expanded the prohibition to encompass all U.S. and state highways whether or not the adjacent land was fenced.

[bookmark: Document1zzB102001704670][bookmark: Document1zzB112001704670][bookmark: Document1zzB122001704670][10][11][12] When a statute is unambiguous, we apply its plain meaning. Fleming Foods of Tex., Inc., v. Rylander, 6 S.W.3d 278, 284 (Tex.1999). Statutory interpretation is a question of law over which the judge has no discretion. Lozano v. Lozano, 975 S.W.2d 63, 66 (Tex.App.-Houston [14th Dist.] 1998, pet. denied). The Legislature has placed an affirmative duty to prevent livestock from roaming onto public highways on the person who owns or controls the animal. The statute reads as follows:

A person who owns or has responsibility for the control of a horse, mule, donkey, cow, bull, steer, hog, sheep, or goat may not knowingly permit the animal to traverse or roam at large, unattended, on the right-of-way of a highway.

TEX. AGRIC. CODE § 143.102 (Vernon 1982) (emphasis added).

[bookmark: Document1zzB132001704670][bookmark: Document1zzB142001704670][bookmark: Document1zzB152001704670][13][14][15] The purpose of statutory construction is always to ascertain legislative intent. Harlow v. Hayes, 991 S.W.2d 24 (Tex.App.-Amarillo 1998). Every word in a statute must be presumed to have been used for a purpose and every word excluded for a purpose. Id. In harmony with the settled rules of statutory construction, words in common use will generally be given their plain, natural and ordinary meaning, unless a contrary intent is clearly apparent from the context of the statute. Byke v. City of Corpus Christi, 569 S.W.2d 927, 932 (Tex.Civ.App.-Corpus Christi 1978, writ ref'd n.r.e.). In the language of this statute, the Legislature has specifically chosen to impose statutory liability on the person who owns or controls the animal, rather than on the owner of the land. If the Legislature had intended otherwise, it would have done so.

Lease Agreement

[bookmark: Document1zzB162001704670][bookmark: Document1zzB172001704670][bookmark: Document1zzB182001704670][bookmark: Document1zzB192001704670][bookmark: Document1zzB202001704670][bookmark: Document1zzB212001704670][16][17][18][19][20][21] As a general rule, a lessor relinquishes possession or occupancy of the premises to the lessee. SeeRESTATEMENT (SECOND) OF TORTS § 356 (1965). The law is well settled that when land is leased, the lessee becomes the possessor and occupier of the land, and the lessor's liability for dangerous conditions on the premises generally terminates. See Johnson County Sheriff's Posse, Inc. v. Endsley, 926 S.W.2d 284, 285 (Tex.1996) (holding that owner of rodeo arena where spectator was struck in the eye by a rock or dirt during a contest held by lessees owed no duty to the spectator and thus could not be liable for injury). A lease grants a tenant exclusive possession of the premises as against the owner. Holcombe v. Lorino, 124 Tex. 446, 79 S.W.2d 307, 310 (1935). It is undisputed that Landowners, by the lease to Frazier, transferred to him the right of *505 possession of the land. Frazier occupied the land for what was expected to be an extended period, with an intent to exercise the right of control given him in the lease contract. See DeLeon v. Creely, 972 S.W.2d 808, 812 (Tex.App.-Corpus Christi 1998, no pet.)(stating in premises liability case that ownership of property is not synonymous with control). Landowners presented summary judgment proof that they leased the premises to the lessee without a right of re-entry, and that Frazier was in possession and control of the land at the time of the accident. Thus, under the lease, Frazier controlled the property, and Landowners did not reserve the right to enter onto the property during the lease term. Unless rights are reserved to the landlord in the lease, an owner's entry onto the leased premises would be unlawful. See DeLeon, 972 S.W.2d at 813. Requiring Landowners to enter and inspect the property would require them to trespass onto the property, in violation of both the law and terms of their lease with Frazier. When the lessor has no control over the premises, the lessor has no liability for injuries stemming from leased premises within the control of a tenant. See Johnson County Sheriff's Posse, 926 S.W.2d at 285.

[bookmark: Document1zzB222001704670][bookmark: Document1zzSDUNumber4][22] Because the lease agreement gives Frazier the exclusive right to occupy the land from which the bull escaped, it follows that Frazier had exclusive possession and control of the land, the fence, and the bull. In addition, because section 143.102 places the risk upon the owner of the livestock, not the owner of the land, the statutory duty to prevent his livestock from wandering onto the highway falls on Frazier, as owner and possessor of the animal. Therefore, under the statute and the lease agreement, Landowners have no responsibility for control of the bull.

Levesque further contends that regardless of legislative pronouncements or validity of the lease, Landowners are charged with a common law duty to ensure that their lessees prevent their livestock from roaming at large on public highways. We disagree. Texas courts generally have applied stock laws to owners of animals, not owners of the land where the animals have been kept, and we have found no case extending liability to a property owner pursuant to a stock law. See Weddle v. Hudgins, 470 S.W.2d 218, 219 (Tex.Civ.App.-Tyler 1971, writ ref'd n.r.e.) (holding cattle owner liable, under statute, for injuries and damage to truck resulting from collision between the truck driver and the cow); Red River T. & S. Ry. Co. v. Dooley, 35 Tex.Civ.App. 364, 80 S.W. 566, 567 (1904) (finding a duty of the owner of animals to prevent their running at large and knowingly permitting their freedom under terms of the controlling stock law); Frazer v. Bedford, 66 S.W. 573, 573 (Tex. Civ.App.1902) (explaining that the owner of the animal is liable for damages caused by trespass); Hollingsworth v. King, 810 S.W.2d 772, 775 (Tex.App.-Amarillo 1991, writ denied) (holding property owner liable only where owners of the premises and the owners of the horse were one and the same).

Applying section 143.102 to the facts sub judice, we hold Landowner had no responsibility to control the bull. Because we hold Landowners do not own or have responsibility for controlling the bull, it follows Landowners owed no duty under the statute to prevent harm caused by errant cattle on a public highway.

II. No-Evidence Summary Judgment

Defendant Landowners also moved for summary judgment under Rule 166a(i) of the Texas Rules of Civil Procedure contending Levesque had no evidence that *506 Landowners either owed any duty to them or breached any such duty to them.

Standard of Review

[bookmark: Document1zzB232001704670][bookmark: Document1zzB242001704670][bookmark: Document1zzB252001704670][bookmark: Document1zzB262001704670][23][24][25][26] Rule 166a(i) allows a litigant to move for summary judgment as to all or part of a lawsuit on the ground that there is no evidence of one or more essential elements of a claim or defense on which an adverse party would have the burden of proof at trial. Tex.R. Civ. P. 166a(i). Because a no-evidence summary judgment is essentially a pretrial directed verdict, we apply the same legal sufficiency standard that we apply in reviewing a directed verdict. Moore v. K Mart Corp., 981 S.W.2d 266, 269 (Tex.App.-San Antonio 1998, pet. denied). We review the proof in the light most favorable to the respondent, disregarding all contrary proof and inferences. Merrell Dow Pharm., Inc. v. Havner, 953 S.W.2d 706, 711 (Tex.1997). A no-evidence summary judgment is improperly granted if the respondent brings forward more than a scintilla of proof to raise a genuine issue of material fact. Id.; Tex.R. Civ. P. 166(a)(i). Proof that is so weak that it creates only a mere surmise or suspicion of a fact is less than a scintilla. Kindred v. Con/Chem, Inc., 650 S.W.2d 61, 63 (Tex.1983). Conversely, when the proof “rises to a level that would enable reasonable and fair-minded people to differ in their conclusions,” the respondent has provided more than a scintilla of proof and survives summary judgment. Merrell Dow, 953 S.W.2d at 711.

We have examined the summary judgment proof brought forward by Levesque/respondents and find no evidence either of duty or breach of that duty.

Conclusion

The Legislature has placed the responsibility of the control of livestock with those who own or control such creatures. See§ 143.102. Because we hold that Landowners neither owned nor had responsibility for the roving bull, we conclude Landowners had no duty to Levesque, et al. In addition, because Levesque brought forward no evidence that Landowners either owed any duty to Levesque or breached any such duty to them, Landowners are entitled to summary judgment. Having established that under either summary judgment standard of review, no duty can be imposed on Levesque as a matter of law, we decline to address points two and three.

Accordingly, we overrule appellant's points of error one through three and affirm the trial court's judgment.

Tex.App.-Houston [14 Dist.],2001.
Levesque v. Wilkens
57 S.W.3d 499

END OF DOCUMENT



#6
[image: ]
	
	

	
	
	

	

	


 

Supreme Court of Texas.
COUNTY OF CAMERON, Petitioner,
v.
Charlene Mills BROWN, individually, Clifton Linwood Brown, individually and as legal representatives of The Estate of Nolan Barrett Brown, deceased, and Jeff Farrington, Respondents.
No. 00-1020.
80 S.W.3d 549, 45 Tex. Sup. Ct. J. 680

Argued Oct. 3, 2001.
Decided May 23, 2002.
Rehearing Denied Aug. 22, 2002.

Survivors of motorist killed in an automobile accident filed wrongful death action against the state and county, claiming that failed block of streetlights at end of a causeway constituted a premises defect for which the Texas Tort Claims Act waived governmental immunity. The trial court granted defendants' jurisdictional pleas and dismissed survivors' claims. Survivors appealed, and the Court of Appeals reversed. On review, the Supreme Court, O'Neill, J., held that: (1) survivors did not fail to state that county was in possession of the causeway; (2) significant and unexpected change in lighting on the causeway was not unforeseeable as a matter of law; (3) knowledge of the change in lighting could not be imputed to motorist as matter of law; and (4) survivors' failure to allege that they did not actually know of the alleged dangerous condition constituted failure to state a premises defect claim under Act, although the jurisdictional defect was not incurable.

Reversed and remanded.

Jefferson, J., concurred and filed separate opinion in which Owen, J., joined.

Rodriguez, J., concurred and filed opinion.

Hecht, J., dissented and filed opinion.
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A governmental unit's sovereign immunity is not waived for failure to install lighting on a roadway, which is a discretionary decision, or even for not repairing lighting that has been installed if an unreasonably dangerous condition is not thereby created.
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[bookmark: Document1zzI0d635bc6202411deb055de4196f0]                      272k1036 k. Care Dependent on Status. Most Cited Cases 
The extent to which a landowner has a privilege to make use of the land for his own benefit, and according to his own desires, varies depending upon the character of the owner's consent to others' entry on the premises. Restatement (Second) of Torts § 342 comment.
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                272k1281 Plaintiff's Conduct or Fault
                      272k1286 Knowledge of Danger
[bookmark: Document1zzI0d635bc8202411deb055de4196f0]                          272k1286(1) k. In General. Most Cited Cases 
A licensee has no right to demand that land be made safe for his reception, and he must in general look out for himself because he enters for his or her own purposes; if the licensee is aware of a dangerous condition on land, he has all that he is entitled to expect, that is, an opportunity for an intelligent choice as to whether the advantage to be gained by coming on the land is sufficient to justify him in incurring the risks involved, and thus, to establish liability for a premises defect, a licensee must prove that he or she did not actually know of the condition. Restatement (Second) of Torts § 342 comment.
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[bookmark: Document1zzI0d635bca202411deb055de4196f0]                      48Ak285 k. Knowledge Of, and Duty to Observe, Defect or Danger. Most Cited Cases 
For purposes of premises liability suit brought against county under Texas Tort Claims Act, failed lighting at accident scene was not a danger open and obvious to motorists entering illuminated causeway so that knowledge of the darkness ahead could be imputed as a matter of law to driver killed after his car struck concrete median; dangerous lighting condition alleged against county due to its alleged failure to maintain streetlight system on the causeway was not merely “darkness at night” but a failed block of artificial lighting that caused a sudden, unexpected and significant transition from light to darkness in area that prevented drivers from turning back once they embarked upon the causeway.
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[bookmark: Document1zzI0d635bcc202411deb055de4196f0]                          48Ak301(1) k. In General. Most Cited Cases 
Survivors' failure to allege that motorist did not actually know of the alleged failed lighting condition on the causeway where motorist was killed rendered pleadings insufficient to state premises liability claim against county under Texas Tort Claims Act, although pleadings did not affirmatively demonstrate incurable defect in jurisdiction.
*552 George Christian Kraehe, Willette & Guerra, Brownsville, for petitioner.

Brian L. Jensen, Jensen Rosen & Steinberg, Houston, David T. Bright, Watts & Heard, Corpus Christi, Joseph Prestia, Prestia & Ornelas, Edinburg, for respondent.

Justice O'NEILL delivered the opinion of the Court, in which Chief Justice PHILLIPS, Justice ENOCH, Justice BAKER, Justice HANKINSON, and Justice RODRIGUEZ joined.

In this wrongful-death action, plaintiffs claim that a failed block of lights at the end of an elevated and curving causeway, with narrow shoulders and limited access, suddenly and unexpectedly plunged motorists into darkness and constituted a premises defect for which the Texas Tort Claims Act waives governmental immunity. The trial court ruled that the plaintiffs' pleadings fail to state a claim under the Act, and granted the defendants' pleas to the jurisdiction. The court of appeals reversed, holding that the pleadings and evidence established a premises defect for which immunity was waived. 80 S.W.3d 594. We must decide whether the plaintiffs' pleadings, together with pertinent jurisdictional evidence, are sufficient to raise a premises-defect claim within the Act's immunity waiver.

The defendants argue that the failed lighting cannot under any circumstances constitute a premises defect because the resulting darkness was open and obvious, and not an unreasonably dangerous condition. But whether or not that ultimately proves to be the case, we hold that the pleadings and jurisdictional evidence do not affirmatively negate the existence of an unreasonably dangerous condition. Thus, the trial court should not have dismissed the plaintiffs' claims on this basis. The plaintiffs' pleadings do fail, however, to allege another necessary premises-defect element-that the plaintiffs did not actually know of the dangerous condition. Because the plaintiffs must be afforded an opportunity to amend to remedy this omission, we affirm the court of appeals' judgment reversing and remanding the case to the trial court.

I. Background

This case arises from an auto accident that occurred on the Queen Isabella Causeway, which is the only bridge connecting*553 South Padre Island to the Texas mainland. Nolan Brown was crossing the causeway at about 3:00 a.m., traveling east toward South Padre, when he lost control of his truck. Brown's truck struck the concrete median that separates the two east-bound lanes from the two west-bound lanes, skidded, and turned over on its side. When it came to rest, Brown's passenger exited the vehicle through the sunroof. While Brown was attempting the same escape, an oncoming car driven by Hector Mucio Martinez crashed into Brown's truck. Brown died at the scene.

The record indicates that the causeway curves, has narrow shoulders, and rises at least 85 feet above the bay. Once drivers enter the causeway, a concrete median prevents them from turning around. When the accident in this case occurred, a block of streetlights on the causeway's eastern section was not functioning. The first part of the bridge was illuminated for traffic heading toward South Padre Island, but there was no illumination at the accidents' scene.

[bookmark: Document1zzF00112002323472]The State owns the causeway and its streetlight system. However, Cameron County assumed certain maintenance responsibilities over the causeway's streetlight system under an agreement with the Texas Department of Transportation (“TxDOT”).FN1 Correspondence between TxDOT and the County shows that maintaining the causeway's streetlights had been a problem since at least 1995. In November of that year, Kenneth Conway, a county park-system director, wrote to TxDOT's district engineer that thirty causeway streetlights were not functioning and presented a “serious safety hazard.” In an April 1996 letter to TxDOT, Conway wrote that “inconsistent lighting on the causeway presents a safety hazard to the traveling public, particularly motorists who may be stranded in poorly lit sections.” By August 1996, over thirty streetlights had failed, and the record indicates that at least that many were not functioning a month later when the accidents occurred.

[bookmark: Document1zzB00112002323472]FN1. Among themselves, TxDOT and the County disputed their respective responsibilities under the maintenance agreement. The lower courts did not consider this issue, nor do the parties raise it here.

Brown's survivors sued TxDOT, the County, the contractor the County hired to repair the streetlights, and Martinez. The plaintiffs alleged that Brown was stranded in a poorly lit section of the causeway when he was fatally injured, and that defective wiring caused the streetlights to fail, creating an unreasonably dangerous condition. They alleged that the causeway's condition constituted a premises defect, a special defect, or a misuse of personal property, for which the Tort Claims Act waives governmental immunity. Brown's passenger intervened to seek recovery for his own injuries.

TxDOT and the County filed special exceptions and pleas to the jurisdiction, arguing that the plaintiffs' allegations failed to state claims within the Act's sovereign-immunity waiver. Specifically, the defendants argued that providing roadway illumination is a discretionary function, so that they owed no duty to ensure illumination on the causeway. Defendants further argued that there was no duty to warn motorists of the failed lighting because the defective condition, which they describe as “darkness,” was open and obvious, and not an unreasonably dangerous condition as a matter of law.

In response, the plaintiffs acknowledged that the defendants had no initial duty to illuminate the causeway, but claimed that the decision to install streetlights gave rise to a nondiscretionary duty to maintain *554 them. Plaintiffs further responded that, because the causeway entrance was illuminated, the sudden darkness from the block of failed lighting came upon drivers unexpectedly, thus leaving the question of the condition's open and obvious nature for the jury to consider.

After an evidentiary hearing, and without ruling on the defendants' special exceptions, the trial court granted the defendants' jurisdictional pleas, dismissed the claims against them, and severed them from the underlying claims against the contractor and Martinez. The court of appeals reversed the trial court's judgment, holding that (1) maintaining the causeway's streetlights was not a discretionary function exempt from the Tort Claims Act's immunity waiver, and (2) the plaintiffs' allegations and the pertinent jurisdictional evidence were sufficient to raise a premises-defect claim under the Act. 80 S.W.3d 594. We granted review to consider whether the plaintiffs' claims fall within the Tort Claims Act's sovereign-immunity waiver.

II. The Tort Claims Act

[bookmark: Document1zzB12002323472][bookmark: Document1zzB22002323472][bookmark: Document1zzF00222002323472][1][2] The State, its agencies, and subdivisions, such as counties, generally enjoy sovereign immunity from tort liability unless immunity has been waived. SeeTEX. CIV. PRAC. & REM.CODE §§ 101.001(3)(A)-(B), 101.025; Texas Dep't of Transp. v. Able, 35 S.W.3d 608, 611 (Tex.2000). The Tort Claims Act expressly waives sovereign immunity in three general areas: “ ‘use of publicly owned automobiles, premises defects, and injuries arising out of conditions or use of property.’ ” FN2 Able, 35 S.W.3d at 611 (quoting Lowe v. Texas Tech Univ., 540 S.W.2d 297, 298 (Tex.1976)). But the Act does not waive immunity for discretionary decisions, such as whether and what type of safety features to provide. SeeTEX. CIV. PRAC. & REM.CODE § 101.056; State v. San Miguel, 2 S.W.3d 249, 251 (Tex.1999).

[bookmark: Document1zzB00222002323472]FN2. Although the plaintiffs alleged that the causeway's failed lighting constituted a premises defect, a special defect, and a misuse of tangible property, the court of appeals considered only their premises-defect claim. Here, too, the parties focus almost exclusively on that claim. Thus, we consider only whether the pleadings and jurisdictional evidence raise a premises-defect claim within the Act's sovereign-immunity waiver.

[bookmark: Document1zzB32002323472][3] The Act provides that a governmental unit is liable for injury and death caused by a condition of real property “if the governmental unit would, were it a private person, be liable to the claimant according to Texas law.” TEX. CIV. PRAC. & REM.CODE § 101.021(2). With respect to ordinary premises defects, however, the Act specifically limits the governmental duty owed to a claimant to “the duty that a private person owes to a licensee on private property.” TEX. CIV. PRAC. & REM.CODE § 101.022(a). Thus, a governmental unit may be liable for an ordinary premises defect only if a private person would be liable to a licensee under the same circumstances.

[bookmark: Document1zzB42002323472][bookmark: Document1zzB52002323472][4][5] A licensee asserting a premises-defect claim generally must show, first, that the defendant possessed-that is, owned, occupied, or controlled-the premises where the injury occurred. Wilson v. Texas Parks & Wildlife Dep't, 8 S.W.3d 634, 635 (Tex.1999) (per curiam denying petition for review) (citing City of Denton v. Van Page, 701 S.W.2d 831, 835 (Tex.1986)). A property possessor must not injure a licensee by willful, wanton, or grossly negligent conduct, and must use ordinary care either to warn a licensee of a condition that presents an unreasonable risk of harm of which the possessor is actually aware and the licensee is not, or to make the condition reasonably safe. *555 State Dep't of Highways & Pub. Transp. v. Payne, 838 S.W.2d 235, 237 (Tex.1992).

Here, the plaintiffs have not alleged that the defendants injured them willfully or wantonly, or that they were grossly negligent. And although the defendants argue generally, as a policy matter, that the court of appeals' decision impinges upon governmental units' discretion in deciding whether and what kind of lighting to install along roadways, they do not challenge the court of appeals' holding that the plaintiffs' claims in this case are based upon the defendants' maintenance of the causeway lighting and thus do not concern discretionary acts. Accordingly, we consider only whether the plaintiffs' pleadings and jurisdictional evidence are sufficient to allow them to maintain a premises-defect claim within the Act's immunity waiver.

III. Standard of Review

[bookmark: Document1zzB62002323472][bookmark: Document1zzB72002323472][bookmark: Document1zzB82002323472][bookmark: Document1zzF00332002323472][6][7][8] In deciding a plea to the jurisdiction, a court may not weigh the claims' merits but must consider only the plaintiffs' pleadings and the evidence pertinent to the jurisdictional inquiry. Texas Natural Res. Conservation Comm'n v. White, 46 S.W.3d 864, 868 (Tex.2001); Bland Indep. Sch. Dist. v. Blue, 34 S.W.3d 547, 554-55 (Tex.2000).FN3 When we consider a trial court's order on a plea to the jurisdiction, we construe the pleadings in the plaintiff's favor and look to the pleader's intent. See Texas Ass'n of Bus. v. Texas Air Control Bd., 852 S.W.2d 440, 446 (Tex.1993); Peek v. Equipment Serv. Co. of San Antonio, 779 S.W.2d 802, 804-05 (Tex.1989). When a plaintiff fails to plead facts that establish jurisdiction, but the petition does not affirmatively demonstrate incurable defects in jurisdiction, the issue is one of pleading sufficiency and the plaintiff should be afforded the opportunity to amend. See Peek, 779 S.W.2d at 804-05; Texas Dep't of Corrections v. Herring, 513 S.W.2d 6, 9-10 (Tex.1974). On the other hand, if the pleadings affirmatively negate the existence of jurisdiction, then a plea to the jurisdiction may be granted without allowing the plaintiff an opportunity to amend. See Peek, 779 S.W.2d at 804-05.

[bookmark: Document1zzB00332002323472]FN3. The County argues that the court of appeals erred in considering evidence outside of the pleadings in reviewing the pleas to the jurisdiction. Given our holdings in Bland and White, which the County does not cite, this argument has no merit. Bland, 34 S.W.3d at 554-55; White, 46 S.W.3d at 868.

IV. Discussion

Defendants argue that, for several reasons, the plaintiffs have either failed to allege or their pleadings effectively negate certain elements of a premises-defect claim within the Act's immunity waiver. First, the County contends that it neither owned nor exercised exclusive control over the causeway or its streetlight system, and therefore cannot be held liable for the alleged premises defect. Second, the County contends that the plaintiffs have not alleged a condition posing an unreasonable risk of harm because it was not foreseeable that Brown would lose control of his vehicle and then be struck by a motorist while attempting to exit the wreckage. Third, the defendants claim that any risk of harm presented by the alleged defect was not unreasonable when weighed against the burden that governmental entities would face if the defendants here could be held liable for the failed block of lighting. Fourth, the defendants characterize the alleged dangerous condition as “darkness at night,” and argue that this condition is so open and obvious that knowledge of the condition should be imputed to causeway motorists. Finally, the defendants contend that, even if knowledge of the dangerous condition cannot be *556 imputed to the plaintiffs, the plaintiffs nevertheless failed to plead an element necessary to maintain their premises-defect claim, that is, that they did not actually know of the danger.

A. Possession of the Premises

[bookmark: Document1zzB92002323472][bookmark: Document1zzB102002323472][9][10] The County argues that it cannot be subjected to a premises-liability claim within the Act's immunity waiver because it neither owned nor exercised exclusive control over the causeway or its streetlight system. See Wilson, 8 S.W.3d at 635. But a premises-liability defendant may be held liable for a dangerous condition on the property if it “assum[ed] control over and responsibility for the premises,” even if it did not own or physically occupy the property. Van Page, 701 S.W.2d at 835; see also Wilson, 8 S.W.3d at 635. The relevant inquiry is whether the defendant assumed sufficient control over the part of the premises that presented the alleged danger so that the defendant had the responsibility to remedy it. Cf. Van Page, 701 S.W.2d at 833-34 (concluding that the city did not assume control over a storage building, which was on plaintiff's lot and which housed the alleged dangerous condition). Here, the plaintiffs allege that the County “maintained the [causeway] pursuant to a contract with the State.” And it is undisputed that the County assumed certain maintenance responsibilities over the causeway's streetlight system. Construing the pleadings in the plaintiffs' favor, we conclude that they adequately allege the first element of a premises-liability claim-that the County possessed the property. See id.

B. Foreseeability of Harm

[bookmark: Document1zzB112002323472][bookmark: Document1zzB122002323472][bookmark: Document1zzB132002323472][11][12][13] A condition poses an unreasonable risk of harm for premises-defect purposes when there is a “sufficient probability of a harmful event occurring that a reasonably prudent person would have foreseen it or some similar event as likely to happen.” Seideneck v. Cal Bayreuther Assocs., 451 S.W.2d 752, 754 (Tex.1970). The County contends that the pleaded condition did not pose an unreasonable risk of harm because a reasonably prudent person could not have foreseen that a driver such as Brown would lose control of his vehicle and then, while exiting the wreckage, be struck by another motorist. But foreseeability does not require that the exact sequence of events that produced an injury be foreseeable. See Walker v. Harris, 924 S.W.2d 375, 377 (Tex.1996); see also Clark v. Waggoner, 452 S.W.2d 437, 440 (Tex.1970) (stating that foreseeability prong of proximate cause does not “require that [defendants] anticipate just how injuries will grow out of [the] dangerous situation”). Instead, only the general danger must be foreseeable. Walker, 924 S.W.2d at 377. Here, focusing on the general danger and the causeway's particular characteristics, we cannot say that the plaintiffs failed to plead, or that their pleadings affirmatively negate, their premises-liability claim's unreasonable-risk-of-harm element. As the court of appeals observed, “the Causeway is more dangerous than an ordinary road” upon the complete failure of a large block of streetlights. 80 S.W.3d at 599. The causeway curves and ascends high above the water, its shoulders are narrow, and concrete barriers prevent motorists who drive onto it from turning around. We cannot say, as a matter of law, that it is unforeseeable that a significant and unexpected change in lighting at night on a narrow and curving causeway could impair a motorist's ability to avoid obstacles that lie ahead. While Brown's alleged lack of care may be an issue of comparative responsibility for the jury to decide, seeTEX. CIV. PRAC. & REM CODE § 33.012, it does not render the subsequent harm in this case unforeseeable. *557 Furthermore, we cannot determine from the pleadings and the limited jurisdictional evidence that Brown was in fact negligent in operating his vehicle.

Importantly, correspondence in the record reveals that the defendants themselves knew of the general danger that the causeway's numerous, nonfunctioning streetlights posed. Kenneth Conway, the County's park-system director, described the failed lighting as “a serious public safety issue” and “a serious safety hazard.” In a letter to TxDOT, Conway specifically identified the danger posed to motorists “stranded in poorly lit sections” of the causeway. The general foreman of the contractor hired to repair the lights, too, recognized the danger. He wrote in a letter that the causeway's lighting system posed an “[e]xtreme hazard.” Considering the pleaded facts and the record evidence, we cannot conclude that the events in question were not foreseeable.

C. Unreasonableness of Risk

[bookmark: Document1zzB142002323472][14] The defendants argue that conditions on the causeway did not present a risk of harm that was unreasonable when measured against the burden that governmental entities would face if the County and TxDOT could be held liable in this case. They contend that allowing the plaintiffs' claims to proceed will effectively require governmental entities to either light every stretch of public roadway or remove all lighting, because any unexpected illumination change might constitute a premises defect for which they may be held liable. Governmental entities could face liability, they claim, for every streetlight that might flicker or go out. But our holding is not so broad. A governmental unit's sovereign immunity is not waived for failure to install lighting, which is a discretionary decision, or even for not repairing lighting that has been installed if an unreasonably dangerous condition is not thereby created. Our decision rests upon the causeway's unique characteristics and the nature of the particular dangerous condition alleged.

The County analogizes the dangerous condition alleged here to visual obstructions along roadways caused by overgrown vegetation. We have recognized that holding counties liable for failing to remove such obstructions could impose a significant burden on counties. See Jezek v. City of Midland, 605 S.W.2d 544, 546-47 (Tex.1980). But the County misconstrues the plaintiffs' pleadings. Unlike Jezek, the condition alleged here is not simply a naturally occurring one that causes a visual obstruction, but rather a malfunctioning block of artificial lighting that the defendants failed to maintain, causing a sudden and unexpected change in driving conditions.

D. Knowledge of the Condition

[bookmark: Document1zzB152002323472][bookmark: Document1zzB162002323472][15][16] Tort law has long recognized that a landowner has a privilege to “make use of the land for his own benefit, and according to his own desires.” PROSSER & KEETON, PROSSER & KEETON ON TORTS § 57, at 386 (Lawyers' ed. 1984). The extent of that privilege, however, varies depending upon the character of the owner's consent to others' entry on the premises. SeeRESTATEMENT (SECOND) OF TORTS § 342 cmt. h. Because a licensee enters for his or her own purposes, “[h]e has no right to demand that the land be made safe for his reception, and he must in general ... look out for himself.” PROSSER & KEETON, PROSSER & KEETON ON TORTS § 60, at 412 (Lawyers' ed. 1984). If a licensee is aware of a dangerous condition, he has all that he is entitled to expect, that is, an opportunity for an intelligent choice as to whether the advantage to be gained by coming on the *558 land is sufficient to justify him in incurring the risks involved. RESTATEMENT (SECOND) OF TORTS § 342 cmt. l. Thus, to establish liability for a premises defect, a licensee must prove that he or she did not actually know of the condition. See Payne, 838 S.W.2d at 237.

1. Imputed Knowledge

[bookmark: Document1zzB172002323472][17] Defendants contend that the dangerous condition here is nothing but “darkness at night,” which is so open and obvious that knowledge of the condition must be imputed to causeway users. This imputed knowledge, they claim, negates an essential element of the plaintiffs' premises-defect claims. See id. But construing the plaintiffs' allegations in favor of jurisdiction, as we must, the dangerous condition alleged is not merely “darkness” but a failed block of artificial lighting that caused a sudden, unexpected and significant transition from light to darkness. This condition may or may not have been open and obvious to ordinary users considering the causeway's particular characteristics. Specifically, the record indicates that the causeway is narrow, curves, and rises high above the bay. A cement median barrier separates the two travel lanes in each direction and prevents drivers from turning back once embarking upon the bridge. Only a relatively narrow shoulder beside the traffic lanes is available to accommodate vehicles in emergency situations.

On the evening in question, the causeway was lit at the point of entry, but there was no illumination further along the causeway at the accident scene. The relevant inquiry is whether the lighting failure was open and obvious to motorists entering the causeway, because that is the point at which they could choose to avoid the condition or otherwise protect themselves. Cf. Harvey v. Seale, 362 S.W.2d 310, 312 (Tex.1962) (stating that a licensee “can remain off the premises if he does not wish to subject himself to the risk of injury” from an open and obvious condition). Construing the pleadings and the jurisdictional evidence in the plaintiffs' favor, and considering the causeway's particular characteristics, we cannot say that sudden darkness created by the failed lighting at the accident scene was a danger open and obvious to motorists entering the illuminated causeway so that knowledge of the condition should be imputed to them as a matter of law. Accordingly, we cannot conclude that the pleadings affirmatively negate the plaintiffs' lack of actual knowledge.

2. Actual Knowledge

[bookmark: Document1zzB182002323472][bookmark: Document1zzF00442002323472][18] The defendants contend that, even if we cannot impute knowledge of the alleged dangerous condition from the pleadings, the plaintiffs failed to plead that they did not actually know of the condition.FN4 The defendants contend that the trial court's dismissal order should be upheld on this basis. We agree that the plaintiffs failed to allege this necessary premises-defect element. Moreover, we disagree with the court of appeals' conclusion that we can infer this element from the pleadings.

[bookmark: Document1zzB00442002323472]FN4. At oral argument, plaintiffs suggested for the first time that the relevant inquiry is not whether Brown actually knew of the dangerous condition, but whether Martinez, the motorist who struck him, knew. While it is true that Martinez is also a licensee, the ultimate issue is whether the defendants acted reasonably toward Brown and his passenger. Thus, the proper focus is whether the plaintiffs themselves actually knew of the alleged dangerous condition.

Nevertheless, the court of appeals did not err in reversing the trial court's judgment and remanding, because the plaintiffs'*559 pleadings do not affirmatively demonstrate an incurable jurisdictional defect, but merely a pleading deficiency. Because the trial court did not rule on the defendants' special exceptions and allow the plaintiffs an opportunity to amend their pleadings, omitting this element cannot support the trial court's judgment. See Herring, 513 S.W.2d at 9-10 (holding that when the allegations do not “affirmatively negate” a claim, dismissal for failure to state a claim is appropriate only when the plaintiff has been “given an opportunity to amend after special exceptions have been sustained”); see also 7WILLIAM V. DORSANEO III, TEXAS LITIGATION GUIDE § 70.03[4][f] (stating that after a trial court sustains special exceptions, “the pleader must be given, as a matter of right, an opportunity to amend”). Accordingly, we affirm the court of appeals' judgment reversing and remanding the case, because the plaintiffs should be afforded an opportunity to amend their pleadings.

V. Conclusion

We hold that, considering the causeway's particular characteristics, the large block of nonfunctioning streetlights, and the defendants' own knowledge of the danger to causeway users, the pleadings do not affirmatively negate the existence of an unreasonably dangerous condition. We conclude, however, that the plaintiffs failed to plead that they did not actually know of the dangerous condition, an element necessary to prove a premises-defect claim. Because this pleading defect is one for which the plaintiffs should be afforded an opportunity to amend, we affirm the court of appeals' judgment reversing the trial court's dismissal for lack of jurisdiction and remanding the case to the trial court.

Justice JEFFERSON filed a concurring opinion, in which Justice OWEN joined.
Justice RODRIGUEZ filed a concurring opinion.
Justice HECHT filed a dissenting opinion.Justice JEFFERSON, joined by Justice OWEN, concurring in the judgment.
The Court holds that the unique characteristics of the causeway constitute an “unreasonably dangerous condition” for which governmental entities may be liable under the Texas Tort Claims Act. But the Court never articulates a principle to identify in future cases the characteristics that will give rise to a cause of action within the terms of the Act. In this area of governmental immunity, the Court's “I know it when I see it” analysis exacts too great a price. The resulting uncertainty from the Court's lack of guidance will, I fear, inundate courts with claims against state and local governments for what amounts to discretionary decisions involving the design and illumination of Texas roadways. In my view, this uncertainty is unwarranted because darkness is not an unreasonably dangerous condition. Thus, I would hold that the respondents have failed to state a cause of action under the Torts Claims Act. But because the respondents' pleadings do not negate jurisdiction, I respectfully concur in the Court's judgment only.

Certainly, the facts of the case are disturbing. The accident occurred on the South Padre Island Causeway, a lengthy stretch of elevated, curving highway connecting a major tourist destination to the mainland. Although continuous illumination was installed along the route, on the night of the accident a bank of lights was not functioning. They had been malfunctioning for some time, and the County's park-system director considered this fact to be “a serious safety hazard.” Nolan Brown lost control of his truck at that site *560 and the truck hit a median and overturned. Another vehicle crashed into the overturned truck, resulting in Brown's death. These tragic facts are unique, but then, so are the facts of many other accidents.

The Court identifies a number of factors that purportedly distinguish this case from other thoroughfares. We are told, for example, that this case involves a causeway that curves and ascends, has narrow shoulders, concrete barriers, and a block of malfunctioning lights that caused “a sudden and unexpected change in driving conditions.” 80 S.W.3d 557. Although the number of causeways in this State are relatively few, the remaining factors, alone or in combination, describe highways and byways in every county and city throughout the State.

Public roads are generally constructed, owned, and maintained by governmental entities. For that reason, those entities are potential defendants in nearly every automotive accident case. In many cases, competent attorneys can argue plausibly that the circumstances in their client's case are at least as unique as the circumstances here. Because the Court's opinion does not identify any limiting principle, accidents on roads with defective illumination, curves or hills, or with concrete barriers or narrow shoulders, will be sure to inspire litigation in which County of Cameron will become the standard rebuttal to jurisdictional pleas.

The installation of roadway lighting is a discretionary decision that governmental agencies balance along with other resource-allocation decisions. No statute requires that governmental entities provide roadway lighting. And no statute requires governmental entities to warn of absent lighting or changed conditions of roadway lighting. The Legislature has entrusted these matters to governmental discretion. But beginning today, governmental entities must exercise this discretion at their peril.

[bookmark: Document1zzSDUNumber5]After today, governmental entities will balance the decision to illuminate roadways against the real possibility that those lights, once installed, might fail and thrust drivers into “sudden darkness” at night. They will weigh the social utility of additional lighting against the very real threat that scarce resources will be spent defending claims involving accidents where some segment of those lights has malfunctioned. Assuming those entities are risk averse, the prudent course may well be to adopt a conservative stance and reduce or eliminate highway-lighting initiatives. However, this Court should not impose that Hobson's choice on governmental entities.

More than two decades ago, in Jezek v. City of Midland, 605 S.W.2d 544 (Tex.1980), this Court recognized the obvious dangers in imposing a similar duty on counties. We stated: “It would be a rigorous burden indeed for a rural county in a state such as Texas to police and remove vegetation from roads when they cause visual obstruction.” Id. at 547. But today, instead of reaffirming what we said in Jezek, the Court attempts to distinguish this case because “the condition alleged here is not simply a naturally occurring one that causes a visual obstruction, but rather a malfunctioning block of artificial lighting that the defendants failed to maintain....”80 S.W.3d 557. I am not persuaded by the Court's distinction. Darkness is certainly naturally occurring and a governmental entity's failed attempts to protect against the dangers posed by darkness do not create an unreasonably dangerous condition. At some point along every highway, streetlights end, plunging drivers into darkness. And requiring governmental entities to shield drivers from every transition from light to dark along a roadway would be a heavy burden indeed.

*561 Today's decision is even more alarming because, under the Court's analysis the ultimate question-whether the roadway is “unreasonably dangerous”-is answered not only by the existence of malfunctioning lights, but also by the extent to which the roadway has hills or curves, barriers or narrow shoulders. Because these roadway design decisions are discretionary, they should not be used to aid in establishing liability. State v. Rodriguez, 985 S.W.2d 83, 85 (Tex.1999) (“Design of any public work, such as a roadway, is a discretionary function involving many policy decisions, and the governmental entity responsible may not be sued for such decisions.”). While I do not believe the Court intends to impose liability for discretionary acts, the absence of any principled basis for limiting the scope of the Court's opinion is deeply troublesome and will undoubtedly jeopardize discretionary road-design decisions.

Some areas of the law permit case-by-case development, leaving it to later courts to discern any emerging pattern. But in my view, it is unnecessary in this area of the law. Darkness, however characterized, cannot constitute an unreasonably dangerous condition. The harm to our jurisprudence of so holding is simply too great. We generally allow litigants to amend to cure pleading defects when the pleadings do not allege enough jurisdictional facts. Texas Ass'n of Bus. v. Texas Air Control Bd., 852 S.W.2d 440, 446 (Tex.1993). While it may be unlikely that the respondents will be able to plead sufficient jurisdictional facts, they should be allowed that opportunity. For this reason only, I concur in the Court's judgment.
Justice RODRIGUEZ, concurring.
The plaintiffs acknowledge that the governmental defendants were not required by any law to illuminate the causeway. Their initial decision to illuminate the highway was a discretionary act. CIV. PRAC. & REM.CODE § 101.056. The question then arises: after a governmental unit decides to install streetlights, does it have a duty to ensure that the lights work properly?

The Court decides, and I agree, that the plaintiffs' pleadings and the evidence in this case are sufficient to raise a premises defect claim. “If a claim arises from a premise defect, the governmental unit owes to the claimant only the duty that a private person owes to a licensee on private property....”Id.§ 101.022(a). We have previously stated in City of Grapevine v. Roberts, 946 S.W.2d 841 (Tex.1997), that:

[i]f the condition was an ordinary premise defect, the [governmental unit] owed [the plaintiff] the same duty that a private landowner owes a licensee. Generally, the duty a landowner owes a licensee is not to injure the licensee through willful, wanton, or grossly negligent conduct. An exception to the general rule is that if the landowner has knowledge of a dangerous condition and the licensee does not, the landowner has a duty either to warn the licensee or to make the condition reasonably safe.

 Id. at 843 (citations omitted). I agree that the governmental units knew that the lights were not working properly. I also agree that Brown should be afforded the opportunity to replead regarding whether he did not actually know about the allegedly dangerous condition.

[bookmark: Document1zzF00512002323472][bookmark: Document1zzF00622002323472]I write separately, however, to state that I join in the judgment because our current law mandates this result. I share, however, the concerns expressed by JUSTICE HECHT that the “burden on the governments of Texas will be felt” by this opinion. It should be noted that the Texas Department of Transportation reports that there are approximately 79,297 “centerline”*562 miles of roads and highways maintained by the State.FN1 In addition, there are 142,170 miles of county roads in Texas.FN2

[bookmark: Document1zzB00512002323472]FN1. Pocket Facts, Texas Department of Transportation (March 2002).

[bookmark: Document1zzB00622002323472]FN2. Id.

Whether to install lights in the first instance is an exercise of the government's discretion. But once having done so, the maintenance of such a lighting system is ministerial and does not afford immunity from liability. This leads to the absurd result that when a governmental unit builds new roads or streets it should decide not to light them.

The Court's opinion is limited to deciding whether a plea to the jurisdiction was properly granted, and it does not subject the governmental defendants to any liability. Upon remand, Brown will still need to cure his pleading defect and establish causation. The problem that exists, however, is that numerous other governmental defendants will now incur substantial litigation costs ascertaining when bulbs in exterior light fixtures burned out, what caused the light bulbs to burn out, and whether the bulbs have been burned out for so long that the governmental entity should have discovered that fact and replaced them. Plaintiffs will second guess (1) when government employees should have arrived to do the necessary repairs, (2) whether the governmental employees should have erected temporary signs, and (3) how many employees should have been dispatched to work on the lights. See City of Baytown v. Peoples, 9 S.W.3d 391 (Tex.App.-Houston [14th Dist.] 1999, no pet.).

[bookmark: Document1zzF00732002323472]In Tarrant County Water Control & Improvement District No. 1 v. Crossland, 781 S.W.2d 427 (Tex.App.-Ft. Worth 1989, writ denied), the plaintiffs were fatally injured in a nighttime boating accident. There is a bridge in the portion of the reservoir where they were killed. A boat must slow down to sit lower in the water in order to go safely under the bridge because of the amount of clearance between the water and the underside of the bridge. Id. at 430. The plaintiffs were killed when their heads struck the underside of the bridge. Id. The plaintiffs' estates argued that the bridge and reservoir areas should have been lighted and that warning signs should have been provided. In reversing a jury award of over $1.2 million, the court of appeals noted that the plaintiffs did not point to any specific act or omission other than the lack of lights at the bridge. Id. at 432. The Second Court of Appeals noted that “the decedents faced the most common and obvious danger known to man, darkness.” Id. at 435. The Second Court of Appeals further observed “why [should] the bridge ... be considered more dangerous than any other unlighted recreational area. With 4,790 square miles of inland water and more than 200 major reservoirs, Texas ranks second behind Minnesota for the most inland water among the continental states.... In summary, vast areas of Texas are devoid of artificial illumination, and the State has no duty to light the great outdoors.” Id.FN3

[bookmark: Document1zzB00732002323472]FN3. Indeed, in Jezek v. City of Midland, 605 S.W.2d 544 (Tex.1980), this Court similarly recognized that counties did not have a duty to clear or warn of vegetation that obstructed a driver's vision. We stated: “It would be a rigorous burden indeed for a rural county in a state such as Texas to police and remove vegetation from roads when they cause visual obstruction.” Id. at 547.

The Second Court of Appeals was correct. There is no duty to light “the vast areas of Texas” and the 300,000 plus miles of highways, roads, and streets in this State. Ironically, the Court's opinion today*563 provides no incentive for governmental units to increase public safety in that regard. I defer to the Legislature to act upon the County's public policy arguments regarding the financial burden that may be placed on counties to maintain all exterior lighting.

Justice HECHT, dissenting.
[bookmark: Document1zzF00812002323472][bookmark: Document1zzF00922002323472]Assume for me, if you will, that all roadways that are dark at night are unreasonably dangerous. This is hard, I know, since almost all of the roadways in the world are dark at night, and for that reason most cars are equipped with headlamps. But assume that darkness at night is unreasonably dangerous so that we can take that issue off the table. (As an aside, I should point out that sunshine can also make a roadway unreasonably dangerous because it gets in your eyes; but that is not this case, and the Court wisely reserves that issue for, as it were, another day.) Before a governmental entity in Texas can be liable for an unreasonably dangerous condition in a roadway, there must be proof either that the condition was a “special defect”-like an excavation or obstruction FN1-or that the plaintiff did not know of the condition.FN2 Since nighttime darkness is nothing like an excavation or obstruction, Texas law leaves a plaintiff but one avenue (if you will) of recovery for damages caused by the relatively regular going down of the sun, and that is to prove that he could not see that it was dark.

[bookmark: Document1zzB00812002323472]FN1. TEX. CIV. PRAC. & REM.CODE § 101.022(b); State Dep't of Highways & Pub. Transp. v. Payne, 838 S.W.2d 235, 238 (Tex.1992).

[bookmark: Document1zzB00922002323472]FN2. Payne, 838 S.W.2d at 237.

[bookmark: Document1zzF01032002323472][bookmark: Document1zzF01142002323472][bookmark: Document1zzSDUNumber6]Now one might say: well, that's impossible; any fool driving along can tell by looking whether a roadway is light or dark. But the Supreme Court of Texas is not any fool; it has an easy answer for such skepticism when “the dangerous condition alleged is not merely ‘darkness' but a failed block of artificial lighting that caused a sudden, unexpected and significant transition from light to darkness.” FN3 Mind you, no one claims in this case that he was driving along and the roadway lighting suddenly went off. The lights had been off for awhile, long enough for Cameron County to know about it; if that were not true, the County would not be liable for the darkness for another reason, and that is that it did not know the lights were out.FN4 But Cameron County knew the lights were out on a section of the Queen Isabella Causeway for the same reason that Nolan Brown and Hector Martinez and anyone else driving along, or anyone else who just looked, knew it: because it was dark there. So when the Court says the darkness was “sudden”, it means nothing more than that the causeway was lighted for a stretch, and then for a stretch it wasn't. By saying that the darkness was “unexpected”, I suppose the Court means that Brown and Martinez had not anticipated as they were driving along that the lights might be out. But when they came upon the darkness, they surely must have thought to themselves, “Hmmm, the highway's dark here,” just as if they had come to the end of any lighted roadway. So however unexpected the darkness may have been, it was still plain as day, so to speak. And when the Court says the “transition from light to darkness” was “significant”, I confess I haven't a clue what it means. The distinction between darkness that is “significant” and plain old insignificant darkness is lost on me.

[bookmark: Document1zzB01032002323472]FN3. Ante at 558 (emphasis added).

[bookmark: Document1zzB01142002323472]FN4. Payne, 838 S.W.2d at 237.

It seems obvious that any driver moving down the road can see whether it is dark *564 no matter how “sudden, unexpected and significant” that darkness is, so I don't quite see what difference any of this makes to whether the plaintiff can prove that he did not know that an obviously dark roadway was dark. Either he could see the road was dark or he couldn't, and how is it possible that he couldn't and be licensed to drive? It look lighted but it really wasn't? Well, the Court says, it was the condition of the causeway that made all the difference.

[bookmark: Document1zzF01252002323472][T]he causeway is narrow, curves, and rises high above the bay. A cement median barrier separates the two travel lanes in each direction and prevents drivers from turning back once embarking upon the bridge. Only a relatively narrow shoulder beside the traffic lanes is available to accommodate vehicles in emergency situations.FN5

[bookmark: Document1zzB01252002323472]FN5. Ante at 558.

I must say that I cannot quite grasp the Court's point here. The conditions of the unlighted causeway may have made it unreasonably dangerous, but we have already assumed (against all common sense) that every unlighted roadway is unreasonably dangerous, even a straight, wide, flat, low one. The issue is not how narrow or curvy or high a roadway is, or how many lanes it has or how wide its shoulder is; the issue is whether a driver can see that it's dark or not. Dark, narrow roadways look just as dark as dark, wide roadways. Widening roads, or straightening them up, or leveling them off, or giving them shoulders does not lighten them up very much.

Like any driver on any unlighted roadway in the world, Brown should have known when he came upon the dark part of the causeway that if he stopped for some reason, a driver coming along behind him might plough into him, and Martinez should have known that if he outran his headlights, he might hit something. But, again, none of this has anything to do with whether a driver coming up on a dark road can see that it's dark, which determines whether the plaintiffs can possibly win this case.

[bookmark: Document1zzF01362002323472]So is there any point to this part of the Court's discussion? No. Then why is it in the opinion? I can't say. Wholly apart from everything that's been said so far, “[t]he relevant inquiry,” the Court says, is “whether the lighting failure was open and obvious to motorists entering the causeway, because that is the point at which they could choose to avoid the condition or otherwise protect themselves.” FN6 Now, at last, we're onto something. This at least makes sense. All the plaintiffs must prove in this case is that when Brown entered the causeway, he could not see far enough ahead to know that some of the lights were out. He has not pleaded this, the Court says, but he should be allowed to amend. Well, I for one am strongly in favor of a reasonable opportunity to amend. I do not favor waiver of valid claims and defenses because of the inadvertent mistakes inevitable for even the ablest counsel. But there's no point in having the plaintiffs amend their pleadings if they're still going to lose as a matter of law. Amendment is futile unless, if they allege that Brown did not know when he entered the causeway that some of it was not lighted, they can prevail. Is that allegation, if proved, sufficient to make the County liable for the darkness? Yes, says the Court. Well, then, the County should just pay up. Unless it can prove that Brown had super-vision (including x-ray vision to see through the bridge) or was clairvoyant, it can't possibly escape liability, because no one but Superman and Nostradamus could *565 possibly have known, entering the causeway, that the lights were out ahead. (I assume, as we all must, that Brown hadn't been over the causeway enough at night to know that sometimes the lights were out, and that even if he had, he had every reasonable expectation that the lights would have been fixed since his last crossing.)

[bookmark: Document1zzB01362002323472]FN6. Ante at 558.

To put the Court's holding as plainly as possible: Had the causeway been wider, flatter, or straighter, and had it had wider shoulders, Brown could either have looked down the road and seen that it was dark in one spot and then turned back, or pulled over, or somehow stayed in the light (even though he did not know he needed to because he did not know he was about to wreck his truck on the concrete barrier in the median), but he could do none of those things; and even though Brown saw the darkness when he came upon it, it was sudden, unexpected, and significant, and besides, he did not know of the darkness when he entered the causeway; so therefore the County is liable. Logic does not flow through this like a quiet stream, I know, but I am trying to restate the Court's position as accurately as I can. Even if this rule, bizarre as it is, were correct, I am at a loss to understand its application to this case. What difference could it possibly have made to Brown had he known when he entered the causeway that part of it was unlit? He never thought he was going to wreck his truck, in the darkness or the light. No reasonable driver could possibly have thought, well, if part of this causeway is dark and I wreck my vehicle there, others may not be able to see me, so I'll cross if it's lit, but if it's not, I'm staying on the mainland.

[bookmark: Document1zzF01472002323472]“The relevant inquiry” posited by the Court raises the precise concern expressed by the County as well as amici curiae, the Texas Municipal League, the Texas City Attorneys Association, and the Texas Municipal League Intergovernmental Risk Pool, which is, as the Court recognizes, that “allowing the plaintiffs' claims to proceed will effectively require governmental entities to either light every stretch of public roadway or remove all lighting, because any unexpected illumination change might constitute a premise defect for which they may be held liable.” FN7 The Court never dismisses this concern because, truth to tell, it's valid. How often will it happen that a driver enters a lighted portion of a roadway without being able to see a dark spot ahead? Lots. And what difference does it make whether lights are out or whether the lighted portion has just ended? Most drivers still won't know, when they start out, where the darkness is up ahead. So if the Court means what it says today, and “[t]he relevant inquiry” is what a driver can see when he first enters a lighted roadway, then the governments of Texas simply need to redo their budgets or raise taxes or both to cover the costs of extra lighting and litigation like this.

[bookmark: Document1zzB01472002323472]FN7. Ante at 557.

And if that's what the Court thinks, why not just say so? Why not just say: Look, if you choose to light a roadway, you must maintain the lighting or face liability for accidents that happen in areas of darkness. Two reasons, I suppose. One, such a rule of liability could move governments not to light roadways at all rather than face liability for inevitable lighting failures, thereby placing the traveling public in greater danger. And two, the rule cannot take into account that lighting must end somewhere, and why the effect of that darkness on motorists is any different from failed lighting is inexplicable.

[bookmark: Document1zzF01582002323472][bookmark: Document1zzF01692002323472][bookmark: Document1zzF017102002323472]It may be, however-one cannot always tell for sure-that the Court does not really*566 mean what it says. Indeed, in another case decided today, Rocor International, Inc. v. National Union Fire Insurance Co.,FN8 the Court discloses that it did not really mean what it said in American Physicians Insurance Exchange v. Garcia.FN9 So it does happen, much too often, and it may be that this case is just another “restricted railroad ticket, good for this day and train only.” FN10 While we can't say that all highways should be lighted, or even that existing lighting should be repaired, maybe the plaintiffs in this undeniably tragic case will get something in settlement. This occasional propensity of the Court to try to help out a particularly sympathetic litigant without destroying the law emerged in an oral argument not long ago. Professor Laurence H. Tribe, arguing a case in this Court, was actually asked, “Can't we just have a rule for this case alone without implicating other, similar cases?” “Not and be a court,” he replied, more than a little surprised. If the Court's “relevant inquiry” is for real, then the law of premises liability has been changed fairly significantly-like light to dark. The burden on the governments of Texas will be felt, and we should just say so. If not, then we have not acted like a court.

[bookmark: Document1zzB01582002323472]FN8. 77 S.W.3d 253 (Tex.2002).

[bookmark: Document1zzB01692002323472]FN9. 876 S.W.2d 842 (Tex.1994).

[bookmark: Document1zzB017102002323472]FN10. Smith v. Allwright, 321 U.S. 649, 669, 64 S.Ct. 757, 88 L.Ed. 987 (1944) (Roberts, J., dissenting).

Either way, I respectfully dissent.

Tex.,2002.
County of Cameron v. Brown
80 S.W.3d 549, 45 Tex. Sup. Ct. J. 680

END OF DOCUMENT
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Supreme Court of Texas.
BROWNSVILLE NAVIGATION DISTRICT, Missouri Pacific Railroad Company, and Missouri Pacific Truck Lines, Petitioners,
v.
Guadalupe IZAGUIRRE, Individually and a/n/f of Brenda Izaguirre et al., Respondents.
No. D-0720.
(Cite as: 829 S.W.2d 159)

May 6, 1992.
Rehearing Overruled June 10, 1992.

Lessee's employee's widow and children brought wrongful death action against lessor, lessee and others, seeking to recover for the employee's death in an accident on leased premises. The District Court, No. 107,Cameron County, Gilberto Hinojosa, J., entered judgment on a jury verdict and limited the lessor's liability under the State Tort Claims Act. Lessor and another appealed for writ of error. The Corpus Christi Court of Appeals, 800 S.W.2d 244, affirmed. Lessor appealed. The Supreme Court, Hecht, J., held that: (1) plain dirt that ordinarily became soft and muddy when wet was not a “dangerous condition of property” for which the lessor could be liable; (2) the ground becoming soft and muddy did not create an unreasonable risk of physical harm to fall within an exception to the general rule against liability; (3) even if an employee of the lessor had knowledge of a prior, similar accident, on the premises, that did not impose a duty to warn; and (4) no evidence showed that the lessor maintained sufficient control over the premises that would allow it to be held liable for the lessee's actions.

Application for writ of error granted in part; judgment reversed and rendered in part.

Doggett, J., dissented with opinion in which Mauzy and Gammage, JJ., joined.

West Headnotes

[bookmark: Document1zzF11992086024][1] Landlord and Tenant 233 [image: ]165(1)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k165 Injuries to Employee of Tenant
[bookmark: Document1zzIa91695165fcf11db9765f9243f53]                      233k165(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
Plain dirt that ordinarily becomes soft and muddy when wet was not “dangerous condition of property” for which landlord could be liable in wrongful death action arising out of accident that occurred on ground that had turned to mud in rain.

[bookmark: Document1zzF21992086024][2] Landlord and Tenant 233 [image: ]165(1)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k165 Injuries to Employee of Tenant
[bookmark: Document1zzIa91695185fcf11db9765f9243f53]                      233k165(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
Lessor could not be held liable for lessee's employee's death in accident that occurred after ground became soft and muddy when wet; ordinary dirt becoming muddy did not involve unreasonable risk of physical harm to persons on land, nor was it condition of which lessee would not have known or have had reason to know.

[bookmark: Document1zzF31992086024][3] Landlord and Tenant 233 [image: ]165(4)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k165 Injuries to Employee of Tenant
[bookmark: Document1zzIa916951a5fcf11db9765f9243f53]                      233k165(4) k. Liability of Landlord as Dependent on Knowledge of Defects. Most Cited Cases 
Fact that one employee of lessor had knowledge of prior, similar accident, on leased premises, did not establish that lessor voluntarily undertook duty to warn, nor did it provide legal basis for imposing duty to warn lessee about prior accident and, therefore, there was no basis for holding lessor liable for lessee's employee's death in accident that occurred when leased premises had become soft and muddy after rain.

[bookmark: Document1zzF41992086024][4] Landlord and Tenant 233 [image: ]165(1)

233 Landlord and Tenant
      233VII Premises, and Enjoyment and Use Thereof
            233VII(E) Injuries from Dangerous or Defective Condition
                233k165 Injuries to Employee of Tenant
[bookmark: Document1zzIa916951c5fcf11db9765f9243f53]                      233k165(1) k. In General; Defective or Dangerous Conditions. Most Cited Cases 
Lessor did not maintain sufficient control over leased premises to be held liable for death of lessee's employee in accident that occurred after ground had become soft and muddy in rain.

[bookmark: Document1zzF51992086024][5] Municipal Corporations 268 [image: ]728

268 Municipal Corporations
      268XII Torts
            268XII(A) Exercise of Governmental and Corporate Powers in General
                268k728 k. Discretionary Powers and Duties. Most Cited Cases 

Navigable Waters 270 [image: ]8.5

270 Navigable Waters
      270I Rights of Public
            270k5 Improvement of Channels and Streams
                270k8.5 k. Waterway Districts. Most Cited Cases 
[bookmark: Document1zzIa916951e5fcf11db9765f9243f53]     (Formerly 270k81/2)
City navigation district, as lessor of property, was immune from liability for its discretionary decision to exercise or not exercise any governmental power to regulate lessee's business, and, therefore, district could not be held liable for death of lessee's employee that occurred in accident when ground was soft and muddy. V.T.C.A., Civil Practice & Remedies Code § 101.021.
*160 Richard S. Hoffman, Brownsville, Ben Taylor, Roger Townsend, Houston, for petitioners.

Richard Schechter, Houston, Alberto Villegas, Brownsville, for respondents.

OPINION

HECHT, Justice.

We limit our consideration of this case to a single issue: whether an unreasonably dangerous condition of leased premises caused the death of the lessee's employee so that the lessor may be held liable. We conclude that there is no evidence of such a condition.

[bookmark: Document1zzF00111992086024]Brownsville Navigation District leased Fosforo, Inc. unimproved land on which Fosforo built and operated a warehouse. On the occasion in question, a trailer obtained from MOPAC FN1 was backed up to the warehouse dock to be loaded with cargo for shipment. The trailer was disconnected from its tractor, its front end resting on its extendable supports. A board was placed under the front supports to keep them from sinking into the ground, soft and muddy from recent rains. While the trailer was being loaded, the board broke, the trailer fell to one side, and the cargo shifted, crushing and killing Epigmenio Izaguirre, a Fosforo employee working inside the trailer. A similar accident had occurred five years earlier at another location owned by the District.

[bookmark: Document1zzB00111992086024]FN1. MOPAC refers collectively to Missouri Pacific Railroad Company and Missouri Pacific Truck Lines.

[bookmark: Document1zzF00221992086024]Izaguirre's wife and children brought this wrongful death action against the District, MOPAC and others. A jury assessed damages totalling $2,612,000 and assigned responsibility for the accident 25% to the District, 35% to MOPAC, and 40% to another defendant which settled, together with several other defendants, prior to trial for $1 million. The District and MOPAC elected a percentage credit for the settlement amount, and the trial court rendered judgment on the verdict against them jointly and severally. The trial court limited the District's liability under the Texas Tort Claims Act to $100,000. TEX.CIV.PRAC. & REM.CODE § 101.023(b).FN2

[bookmark: Document1zzB00221992086024]FN2. “Liability of a unit of local government under [the Tort Claims Act] is limited to money damages in a maximum amount of $100,000 for each person and $300,000 for each single occurrence for bodily injury or death....”

MOPAC and the District appealed. The court of appeals affirmed the judgment against the District on two grounds: first, that the District as lessor failed to warn of a dangerous condition of the premises unknown to the lessee Fosforo that made it unsafe to load trailers there; and second, that the District had a duty to warn Fosforo of the prior accident and failed to do so. 800 S.W.2d 244. On the record before us, a judgment against the District cannot rest on either ground.

[bookmark: Document1zzB11992086024][1] As a general rule, “a lessor of land is not liable to his lessee or to others on the land for physical harm caused by any dangerous condition, whether natural or artificial, which existed when the lessee took possession.” RESTATEMENT (SECOND) OF TORTS § 356 (1965) [hereinafter Restatement]. To meet this rule, plaintiffs argue that the dangerous condition of the premises which existed when Fosforo took possession and later caused Izaguirre's death was the ground itself, which, like most ground, turned to mud in the rain. Plaintiffs do not contend that the ground was of some unusual composition so that it became extraordinarily soft or muddy in the rain. It was, in plaintiffs' words, “plain dirt”. Plaintiffs' contention appears to be that the ground should have been surfaced with some harder material which would not have given way in the circumstances of this case. Plain dirt which ordinarily becomes soft and muddy when wet is not a dangerous condition of property for which a landlord may be liable.

[bookmark: Document1zzB21992086024][2] The court of appeals determined that this case falls within one of the several exceptions to the general rule, specifically, section 358(1) of the Restatement, which states:

*161 A lessor of land who conceals or fails to disclose to its tenant any condition, whether natural or artificial, which involves unreasonable risk of physical harm to persons on the land, is subject to liability to the lessee and others upon the land with the consent of the lessee or sublessee for physical harm caused by the condition after the lessee has taken possession, if (a) the lessee does not know or have reason to know of the condition or of the risk that was involved, and (b) the lessor knows or has reason to know of the condition, and realizes or should have realized the risk and has reason to expect that the lessee would not discover the condition or realize the risk.

Again, the only dangerous condition asserted by plaintiffs in this case is that the ground became soft and muddy when wet, like any ordinary dirt. This is not a condition “which involves unreasonable risk of physical harm to persons on land”, nor is it a condition of which Fosforo would not know, or at least not have reason to know. The District is not liable for Izaguirre's death under section 358 of the Restatement.

[bookmark: Document1zzB31992086024][3] The second ground of liability upon which the court of appeals relied is that the District breached its duty to warn Fosforo about the prior, similar accident. The court of appeals imposed the duty to warn on the District based upon the testimony of a managerial employee, the deputy director of the Port of Brownsville, that had he known of the prior accident, he would have told Fosforo about it. The witness went on to state, however, that this is only what he, personally, would have done; he denied that it was a standard practice to which the District held itself. This testimony simply reflects the personal concerns of one employee; it does not establish a duty that the District voluntarily undertook and negligently executed. Nor does it provide a legal basis for imposing on the District a duty to warn.

[bookmark: Document1zzB41992086024][bookmark: Document1zzB51992086024][4][5] Plaintiffs assert an additional theory of liability on which the court of appeals did not rely. They contend that the District is liable for Fosforo's actions because it retained general control over the land. Restatement §§ 360-361. Plaintiffs argue that the District retained control by means of the provisions in its lease and its authority to enact ordinances governing the property and its use. The lease does not support plaintiffs' argument; it contains no provision giving the District the right to control Fosforo's warehouse operation. While it is possible for the District to have used its governmental power to regulate Fosforo's business, the District is immune from liability for its discretionary decision to exercise or not to exercise such power. TEX.CIV.PRAC. & REM.CODE § 101.021. In sum, there is no evidence that the District retained control over the premises so as to be liable for Fosforo's actions.

Inasmuch as plaintiffs have failed to demonstrate any basis in this record for imposing liability on the District, we grant the District's application for writ of error and without hearing oral argument, reverse the judgment of the court of appeals as it pertains to the District, and render judgment that plaintiffs take nothing against the District. TEX.R.APP.P. 170. MOPAC's application for writ of error is denied, and the judgment against it remains undisturbed.

Dissenting opinion by DOGGETT, J., joined by MAUZY and GAMMAGE, JJ.
DOGGETT, Justice, dissenting.
Epigmenio Izaguirre was crushed to death by a seven thousand pound steel coil. His violent death was not instantaneous; he lay trapped and bleeding, asking a coworker who stood helplessly nearby to “resa por mi”-pray for me. The majority says that his family must be denied relief today because this tragedy occurred on “ordinary soil.” I dissent.

Izaguirre had been loading the heavy coils on a trailer at the Port of Brownsville when a board, laid under the vehicle's legs on the soft, wet and muddy ground, broke. The trailer overturned, and he was pinned under the weight of a steel coil. The Deputy Director of the Port testified that if he had been made aware of a previous serious *162 accident that had occurred under similar circumstances, he certainly would have alerted users of its property to this danger. A jury in Cameron County, Texas, found that a proximate cause of the damages suffered by the Izaguirre family was the negligence of the property owner, Brownsville Navigation District. The trial court rendered judgment on the verdict; the court of appeals unanimously affirmed. 800 S.W.2d 244.

Disagreeing with the jury, a majority of this court overturns the verdict, without even according the Izaguirre family the benefit of presenting oral argument. This is accomplished in four steps: recharacterizing contentions; taking judicial notice of facts concerning a complex subject, the nature of Texas soil; weighing the credibility of the testimony of a witness; and misconstruing the Restatement (Second) of Torts. Because I would affirm the decision of the citizens of Cameron County, I dissent.

First, today's opinion tells us what the deceased's family has not argued, speculates on what they “appear” to argue, and ignores what they did argue:

Plaintiffs do not contend that the ground was of some unusual composition so that it became extraordinarily soft or muddy in the rain.... Plaintiffs' [sole] contention appears to be that the ground should have been surfaced with some harder material which would not have given way in the circumstances of this case.

Maj. op. at 160. Although the plaintiffs alleged that Brownsville Navigation had failed to provide a firm surface for loading, their trial pleadings also identify three other negligent acts as having caused Izaguirre's death: failure to maintain the premises; failure to warn about the dangerous condition of the premises; and failure to warn about the dangers posed by supporting a trailer on wood placed over wet or soft surfaces at the Port of Brownsville.

Having recently displayed its expertise in matters geological, see Gifford Hill & Co. v. Wise County Appraisal Dist., 827 S.W.2d 811, 816-17 (Tex.1991) (concluding that limestone is not a mineral), today we are dazzled by the court's knowledge of things agricultural:

Plain dirt which ordinarily becomes soft and muddy when wet is not a dangerous condition of property for which a landlord may be liable.... [T]he only dangerous condition asserted by plaintiffs in this case is that the ground became soft and muddy when wet, like any ordinary dirt.

[bookmark: Document1zzF00311992086024]Maj. op. at 160. Any rancher, farmer or backyard gardener in this great state is well aware that there is no such thing in Texas as “ordinary dirt.” The growth and development of Texas is deeply rooted in the variety of soils covering its geographically diverse 168.3 million acres. The differences are apparent in color-the reds of East Texas and the tans of West Texas-in the textures-coastal sands and central clays-and in permeability-ask someone who has been caught in a Houston rainstorm. Although the United States Soil Conservation Service has identified more than 35 different soil series in Cameron County,FN1 this court opines that Brownsville Navigation had no responsibility to warn concerning the hazard posed under certain conditions by “ordinary dirt.”

[bookmark: Document1zzB00311992086024]FN1. United States Dep't of Agric. Soil Conservation Serv., Soil Survey of Cameron County, Texas (1977).

[bookmark: Document1zzF00421992086024]The proper focus of inquiry is not on “ordinary dirt,” FN2 but the unusual conditions present and the reoccurrence of the hazard. At trial, photographs of the ground at the accident scene were introduced, and several witnesses testified regarding the “soft yard,” observing that the ground was exceedingly wet, with standing puddles.

[bookmark: Document1zzB00421992086024]FN2. The court attributes to the Izaguirres the description of the surface as “plain dirt.” Counsel for the plaintiffs did use the phrase “plain old dirt” in deposing a witness to establish that the land was unimproved. It by no means appears to be an admission that the conditions on the site did not impose an unreasonable risk when wet and muddy.

Mr. Izaguirre was not the first victim to suffer from conditions such as this. There had been a similar accident-an overturned *163 trailer on wet, muddy ground at the Port of Brownsville causing severe injuries. Pictures of the site of the prior occurrence were also admitted into evidence, as well as testimony that the ground was unusually soft and that as to the two accidents “all [the circumstances] appear to be the same.”

The significance of this prior similar accident was magnified by the testimony of the Deputy Director of the Port of Brownsville. His deposition testimony, read at trial, established that, had he known of prior injuries attributable to the ground conditions, he would have notified lessees. He also testified that it “would appear logically” that other employees of Brownsville Navigation should take the same precautions. The majority, with the conclusory comment that this “simply reflect[ed] the personal concerns of one employee,” relies solely on that manager's attempted qualification at trial of his prior statement. Maj. op. at 161. Rather than straightforwardly following the rule that this court must consider only the evidence and inferences that tend to support the jury's findings, and disregard all evidence and inferences to the contrary, see, e.g., Havner v. E-Z Mart Stores, Inc., 825 S.W.2d 456, 458 (Tex.1992), the majority first misconstrues the above supportive testimony and then seizes upon it to contradict and overturn the verdict.

The Izaguirres not only offered evidence of an unusual condition, but also showed that this was the second mishap of this type on the same kind of soft ground, demonstrating that the condition “involves unreasonable risk of physical harm to persons on the land.” Restatement (Second) of Torts § 358(1) (1965). That provision would impose liability on a lessor who

fails to disclose ... any condition, natural or artificial, which involves an unreasonable risk to physical harm to persons on the land ... if (a) the lessee does not know or have reason to know of the condition or the risk involved, and (b) the lessor knows or has reason to know of the condition, and realizes or should realize the risk involved, and has reason to expect that the lessee would not discover the condition or realize the risk.

 Id. (emphasis added). The court focuses only on the lessee's knowledge of the condition-the wet, muddy ground-and not its knowledge of the risk that was involved-the danger of a trailer overturning. The Restatement is thus misconstrued to relieve Brownsville Navigation of the duty to warn of a danger known to it but not to its lessee. How many accidents will it take before safety becomes a legal obligation? If another victim is killed tomorrow by a trailer overturned under similar circumstances, today's opinion would still not impose the duty to warn.

[bookmark: Document1zzF00531992086024]With an analysis that is as clear as mud, the majority once again expresses a preference for second-guessing the public-spirited citizens who serve as jurors.FN3

[bookmark: Document1zzB00531992086024]FN3. See LeLeaux v. Hamshire-Fannett Indep. Sch. Dist., 1992 WL 86363 (Tex.1992) (Doggett, J., dissenting); Greater Houston Transp. Co. v. Phillips, 801 S.W.2d 523, 527 (Tex.1990) (Doggett, J., dissenting).

MAUZY and GAMMAGE, JJ., join in this dissenting opinion.

Tex.,1992.
Brownsville Nav. Dist. v. Izaguirre
829 S.W.2d 159

END OF DOCUMENT
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Court of Appeal of Louisiana, Third Circuit.
George J. BRIGNAC, Sr., Plaintiff-Appellee-Appellant,
v.
PAN AMERICAN PETROLEUM CORPORATION, Defendant-Appellant,
Leonard S. Withrow, Thelma Stegall Withrow and Trinity Universal Insurance Company, Defendant-Appellees-Appellants,
and
Odell Vinson Oilfield Contractors, Inc. and Travelers Insurance Company, Defendant-Appellees-Appellants.
No. 2716.
(Cite as: 224 So.2d 84)

June 12, 1969.
Dissenting Opinion June 24, 1969.

Actions for injuries sustained when plaintiffs' truck collided with a bull on a highway. From judgments of the Fourteenth Judicial District Court, Parish of Calcasieu, G. William Swift, Jr., J., appeals were taken. The Court of Appeal, Miller, J., held, inter alia, that whether the bull suddenly appeared in path of the truck at a time when the truck driver could neither swerve nor avoid the collision was for jury, that the evidence sustained finding that the lessee of the land where the bull was pasturing was negligent in installation or maintenance of cattle guard, and that the jury's award of $38,000 to owner of truck for damages to the truck and for expenses incurred by his wife, and $75,000 to the wife for her injuries did not constitute an abuse of discretion.

Affirmed.

West Headnotes

[bookmark: Document1zzF11969140022][1] Appeal and Error 30 [image: ]1002

30 Appeal and Error
      30XVI Review
            30XVI(I) Questions of Fact, Verdicts, and Findings
                30XVI(I)2 Verdicts
                      30k1002 k. On Conflicting Evidence. Most Cited Cases 
[bookmark: Document1zzIe512e92f748f11ddba4dead008c6]     (Formerly 30k2)
Reviewing court will not set aside a jury verdict where, although the evidence is conflicting, the testimony of witnesses favoring prevailing party, if accepted as credible, is sufficient to sustain the verdict.

[bookmark: Document1zzF21969140022][2] Automobiles 48A [image: ]289.5

48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(A) Nature and Grounds of Liability
                48Ak289.5 k. Animals. Most Cited Cases 
[bookmark: Document1zzIe512e931748f11ddba4dead008c6]     (Formerly 48Ak178)
A motorist has right to expect highway to be free of livestock where there is in existence a “stock law” prohibiting livestock from roaming the highway.

[bookmark: Document1zzF31969140022][3] Automobiles 48A [image: ]289.5

48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(A) Nature and Grounds of Liability
                48Ak289.5 k. Animals. Most Cited Cases 
[bookmark: Document1zzIe512e933748f11ddba4dead008c6]     (Formerly 48Ak178)
A motorist proceeding on a stock law highway is under no duty to anticipate stock upon the highway right-of-way, so that the burden of care on such a motorist is less than that of a motorist traveling on a highway not subject to the stock law.

[bookmark: Document1zzF41969140022][4] Automobiles 48A [image: ]201(10)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(A) Nature and Grounds of Liability
                48Ak201 Proximate Cause of Injury
[bookmark: Document1zzIe512e935748f11ddba4dead008c6]                      48Ak201(10) k. Inevitable Accident. Most Cited Cases 
Although a motorist has duty to keep his vehicle under control and to drive within reasonable speed under the circumstances, when an animal suddenly darts in front of his automobile traveling at a reasonable rate of speed on the highway, and animal is struck before driver can stop or swerve so as to avoid the accident, the accident is deemed unavoidable and there is no negligence or liability on part of the driver.

[bookmark: Document1zzF51969140022][5] Automobiles 48A [image: ]245(85)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak245 Questions for Jury
                      48Ak245(67) Contributory Negligence
[bookmark: Document1zzIe512e937748f11ddba4dead008c6]                          48Ak245(85) k. Injuries to Motor Vehicle or Occupant by Collision with Animals. Most Cited Cases 
In action for injuries sustained when truck struck a bull on highway at night, whether the bull suddenly appeared in path of the truck at time when truck driver could neither swerve nor avoid a collision was for jury.

[bookmark: Document1zzF61969140022][6] Automobiles 48A [image: ]244(2.1)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak241 Evidence
                      48Ak244 Weight and Sufficiency
                          48Ak244(2) Negligence
                                48Ak244(2.1) k. In General. Most Cited Cases 
[bookmark: Document1zzIe512e939748f11ddba4dead008c6]     (Formerly 48Ak244(2))
In action for injuries to occupants of truck which struck a bull at night on highway, which bull had been pasturing on land leased by defendant, evidence warranted jury's finding that lessee was negligent in installation or maintenance of cattle guard.

[bookmark: Document1zzF71969140022][7] Automobiles 48A [image: ]244(2.1)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak241 Evidence
                      48Ak244 Weight and Sufficiency
                          48Ak244(2) Negligence
                                48Ak244(2.1) k. In General. Most Cited Cases 
[bookmark: Document1zzIe512e93b748f11ddba4dead008c6]     (Formerly 48Ak244(2))
In action for injuries to occupants of truck which struck a bull on highway which bull was owned by defendants and was pastured on land owned by them but under mineral lease to another, evidence sustained finding that bull did not escape through fence maintained by the owners and that the owners were not negligent.

[bookmark: Document1zzF81969140022][8] Automobiles 48A [image: ]244(2.1)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak241 Evidence
                      48Ak244 Weight and Sufficiency
                          48Ak244(2) Negligence
                                48Ak244(2.1) k. In General. Most Cited Cases 
[bookmark: Document1zzIe512e93d748f11ddba4dead008c6]     (Formerly 48Ak244(2))
In action for injuries to occupants of truck which at night struck a bull which had been pasturing on land leased by petroleum corporation which maintained a cattle guard, evidence including showing that lessee was completely satisfied with manner in which cattle guard was installed sustained finding that contractor installing the cattle guard was not negligent.

[bookmark: Document1zzF91969140022][9] Damages 115 [image: ]127.70

115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.69 Expenses Of, and Loss of Services Performed By, Injured Person
                      115k127.70 k. In General. Most Cited Cases 
     (Formerly 115k133)

 Damages 115 [image: ]127.71(1)

115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.69 Expenses Of, and Loss of Services Performed By, Injured Person
                      115k127.71 Medical Treatment and Custodial Care
                          115k127.71(1) k. In General. Most Cited Cases 
     (Formerly 115k135)

 Damages 115 [image: ]139

115 Damages
      115VII Amount Awarded
            115VII(C) Injuries to Property
[bookmark: Document1zzIe512e93f748f11ddba4dead008c6]                115k139 k. Personal Property. Most Cited Cases 
Jury's award of $38,000 to husband representing damages to his pickup truck, medical expenses incurred and to be incurred for his wife's treatment, extra household expenses and loss of earnings to date and for the future was not an abuse of discretion under the evidence.

[bookmark: Document1zzF101969140022][10] Damages 115 [image: ]127.28

115 Damages
      115VII Amount Awarded
            115VII(B) Injuries to the Person
                115k127.25 Leg, Foot, Knee, and Hip Injuries
                      115k127.28 k. Fractures, Sprains, and Connective Tissue Injuries. Most Cited Cases 
[bookmark: Document1zzIe512e941748f11ddba4dead008c6]     (Formerly 115k132(7))
Jury's award of $75,000 to 57-year-old woman who sustained dislocation of right hip with multiple fractures about the hip joint, who sustained a loss of 50 per cent of her lower right extremity and a 25 per cent impairment of her body functions as a whole, who suffered extensive pain and who would suffer pain and discomfort with her hip for the remainder of her life was not an abuse of discretion under the evidence.
*85 Hall, Raggio, Farrar & Barnett, by R. W. Farrar, Jr., Lake Charles, for defendant-appellant, Pan American Petroleum Corp.

Cormie & Morgan, by Nathan A. Cormie, Lake Charles, for plaintiff-appellee, Edna M. Brignac.

Plauche & Plauche , by Allen L. Smith, Jr., Lake Charles, for defendant-appellee, Trinity Universal Ins. Co.

Jerry Kirk, Lake Charles, for plaintiff-appellee George Brignac.

Kaufman, Anderson, Leithead, Scott & Boudreau, by James A. Leithead, Lake Charles, for Leonard S. Withrow and Thelma S. Withrow, defendants-appellees-appellants.

Holt & Woodley, by Donald E. Walter, Lake Charles, for Odell Vinson Oilfield Contractors, Inc., defendants-appellees-appellants.

Before TATE, HOOD and MILLER, JJ.

MILLER, Judge.

Pan American Petroleum Corporation perfected a suspensive appeal from an adverse judgment based on a jury verdict rendered in two cases consolidated both for trial and appeal purposes. In this suit, George J. Brignac, Sr. was awarded damages of $38,000.00, representing damages to his pickup truck, medical expenses incurred and to be incurred for Mrs. Brignac's treatment, extra household expenses and loss of earnings to date and for the future.

In the second suit, Mrs. Edna M. Brignac was awarded damages of $75,000.00, representing pain, suffering and disability resulting from her injuries. The issues in the two consolidated suits are identical except that in Mrs. Brignac's suit, her husband's liability insurer Trinity Universal Insurance Company, is made an alternate defendant. The companion case of Brignac v. Pan American Petroleum Corporation, 224 So.2d 93, is decided this date for the reasons here assigned.

*86 The jury found no negligence by the plaintiffs, Mr. and Mrs. Brignac; or by defendants Odell Vinson Oilfield Contractors, Inc. (insured by Travelers), or Mr. and Mrs. Leonard S. Withrow (insured by Trinity).

Devolutive appeals have been filed by plaintiffs by which they seek only to have additional defendants cast to pay the judgment awarded against Pan American. Defendants, other than Pan American, have answered the appeal contending that the trial court's judgment is correct, but if it is to be reversed and any defendant is found negligent, then judgment is sought against other allegedly negligent defendants.

The Brignacs were occupants of a 1965 Dodge pickup truck owned and driven by Mr. Brignac when it struck a 1400 or 1500 pound Black Angus bull on Interstate Highway 10. They were then four miles west of Welsh, Louisiana, and the time was about 8:45 P.M. on August 12, 1965. The black bull was owned by the Withrows and was pastured just south of the site of this accident on land owned by them but under mineral lease to Pan American.

Pursuant to its lease rights, Pan American had arranged for the installation of a cattle guard in the fence on the Withrow property which bordered a service road paralleling Interstate 10. The actual installation of the cattle guard was by defendant Odell Vinson Oilfield Contractors, Inc., under contract from Pan American.

[bookmark: Document1zzB11969140022][1] Applicable to the many issues presented in this appeal is the frequently stated rule that a reviewing court will not set aside a jury verdict where, although the evidence is conflicting, the testimony of the witnesses favoring the prevailing party, if accepted as credible, is sufficient to sustain the verdict. Sarvaunt v. New Hampshire Insurance Company, La.App.3rd Cir., 1969, 220 So.2d 120.

The facts involving the collision between the pickup truck and the black bull are undisputed. The Brignacs had traveled to Lake Charles earlier that afternoon to visit their married son and his family on the occasion of the son's birthday. On their return to Opelousas, they were traveling about 55 to 60 miles per hour in the southernmost lane for eastbound traffic on Interstate 10, which was built to the usual interstate standards. His headlights were on dim because westbound traffic was approaching in the westbound lanes of I-10. There was only one other vehicle in the eastbound lane and it was located some distance ahead in the same lane in which Brignac was traveling.

While proceeding in this manner, both Mr. and Mrs. Brignac saw a black object suddenly appear in front of the pickup, and both yelled ‘Look out’ and immediately thereafter the left front of the pickup truck struck the bull causing the truck to stop a relatively short distance from the impact heading north and blocking both eastbound lanes. The bull came to rest on the north shoulder of the eastbound lanes. Mr. Brignac testified and Mrs. Brignac verified that he did not have time to swerve or apply brakes before the impact.

Although Mr. Brignac did not know exactly where the bull might have come from, he stated that if the bull had come from his left he would have seen it silhouetted in the oncoming headlights. Furthermore, he was certain that the eastbound vehicle which was some distance ahead of him had not swerved or slowed as if avoiding an object in the highway. The jury may have been persuaded that the heavy bull must have been moving fast from south to north at the time of impact because it came to rest some distance north of the point of impact.

[bookmark: Document1zzB21969140022][bookmark: Document1zzB31969140022][bookmark: Document1zzB41969140022][2][3][4] A motorist driving upon the highways of Louisiana has a right to expect the highway to be free of livestock where there is in existence a ‘stock law’ prohibiting livestock from roaming the highway. Where, as here, the driver is proceeding on a stock law highway, he is under no duty *87 to anticipate stock upon the highway right of way. Therefore, the burden of care on such a motorist is less than that of a motorist traveling on a highway not subject to the stock law. Parker v. Young, La.App.1st Cir., 1960, 122 So.2d 699; Pugh v. Travelers Indemnity Company, La.App.1st Cir., 1964, 166 So.2d 373. Although a motorist has the duty to keep his vehicle under control and to drive within a reasonable speed under the circumstances when an animal suddenly darts in front of his automobile traveling at a reasonable rate of speed on the highway, and the animal is struck before the driver can stop or swerve so as to avoid the accident, the accident is deemed unavoidable and there is no negligence or liability on the part of the driver. Pickett v. Travelers Insurance Company, La.App.3rd Cir., 1961, 127 So.2d 547, Huval v. Burke, La.App.3rd Cir., 1964, 160 So.2d 810.

[bookmark: Document1zzB51969140022][5] Applying this law we cannot say that the jury was manifestly erroneous in concluding that the black bull came onto the highway from the field where he was pastured just south of the site of the accident and suddenly appeared in the path of Mr. Brignac's truck at a time when Mr. Brignac could neither swerve nor avoid the collision .

[bookmark: Document1zzB61969140022][6] Pan American's counsel strongly urges that the jury erred in finding that Pan American was negligent in the installation and/or maintenance of the cattle guard. In effect, it is contended that it was impossible for the bull to have escaped his pasture by way of the cattle guard. The only photographs showing the cattle guard in place were polaroid pictures taken by an investigator for plaintiffs' counsel on or about August 22, 1965. These photographs and particularly photograph in evidence as Exhibit EB 11 indicate that the bull could have escaped his pasture by walking over the wing or inverted ‘V’ frame by which the fence is connected to the east side of the cattle guard. While there is a great deal of impressive testimony that the 24-inch deep pit under the cattle guard extended for an additional 12 inches to the east of the cattle guard, and thus under the inverted ‘V’ frame, the evidence was not uniformly to this effect. On the contrary, the photograph strongly suggests that the pit did not extend beyond the cattle guard itself; and that the ground under the inverted ‘V’ frame was level with the pasture.

Withrow's testimony was generally to the effect that he inspected the fences around his property on many occasions and that he was satisfied that the cattle guard was properly installed. On one occasion he testified that if it had not been properly installed, he would have informed Pan American. On another occasion, he testified that had he thought the cattle guard would not hold his cattle in his pasture, he would have placed a fence across it. On the other hand, he testified at Tr. 405:

[bookmark: Document1zzF00111969140022]'Q. Mr. Whitrow, let me ask you this, sir. Was there room on the east end where they didn't have any post or any barb wire coming up,[FN1] was there room for the bull to pass on the east end?

[bookmark: Document1zzB00111969140022]FN1. At the west end of the cattle guard a fence post was set inside the inverted ‘V’ wing attached to the cattle guard.

'A. Well, yes, there was.'
When Mr. Withrow testified that the cattle guard was properly installed, he was confronted with the above quoted testimony. Plaintiff's counsel informed Mr. Withrow on cross-examination that he would get a copy of his earlier testimony and go over it with him the following day. Mr. Withrow immediately clarified his testimony as follows: (Tr. 587)

'Q. * * * Could a bull have passed on the inside or the outside of the east portion of the cattle guard?

'A. Well, it's possible for him to maybe have got through on the outside of that wing.

*88 'Q. That's the east wing, is that right, sir?

'A. Yeah.

'Q. Do you remember now telling me that the last time you was on the stand, that he could have got out there, and you think he did?

'A. Well, I was mistaken on whether it was on the inside or the outside. I said the outside.

'Q. I just want to show how he got on the road. I am asking you if inside or outside, if you think the bull could have gone through there? Inside or outside?

'A. I'll say outside.'

Then on the next day, counsel for plaintiff confronted Mr. Withrow with the typed transcript and the following appears at Tr. 600.
'Q. Now with regard to your testimony yesterday, I asked the court reporter to give me an excerpt of your testimony of day before yesterday, if I recall being the first day, I would ask you now if you remember my asking you the question as follows: ‘Now, looking at the east edge of the cattle where there was no black post sticking up and no wire coming up, would there have been room for the bull to have goten out on the east end?‘ and your reply, after several objections, was-see if you remember this answer-‘Well, yes there was .’Do you remember that answer?

'A. I do.

'Q. And you still stick to that answer, don't you, sir?

'A. I still what?

'Q. Your answer is still that today, isn't it, no different?

'A. Yes.'

On recross-examination by counsel for Pan American, Mr. Withrow testified at Tr. 601:
'Q. How could he have gotten around it?

'A. Well, it's possible that he could have you know, squeezed through, but it was pretty close.'

Mr. John Ardoin testified on behalf of the Withrows as an expert on the subject of fences and Black Angus cattle. He testified at Tr . 631:

'Q. At the point on these cattle guards where the rails end and the wing part, where it kind of lays over on a 45-degree angle-at that point isn't there an area, if it's not dug out back here in the wing, where there be no rails, where an animal might come out if it's not dug out properly?

'A. If it's not dug out properly, and if your sides are up too high, well, it leaves a gap where a cow could sometimes go through, or any animal, calf or anything.'

Counsel for Pan American suggest that there were at least three other reasonable hypotheses as to how the bull could have escaped, and that therefore the rule as to circumstantial evidence is applicable. The rule is stated in Sarvaunt v. New Hampshire Insurance Company, La.App.3rd Cir., 1969, 220 So.2d 120. Plaintiff is required to prove by a preponderance of the evidence that tortious conduct caused her injuries. Whether by direct or circumstantial evidence, this simply means that she must prove that it was more probable than not that the negligence of the other party caused her injuries; that the circumstantial evidence excludes other reasonable hypotheses with a fair amount of certainty. Naquin v. Marquette Casualty Co., 1963, 244 La. 569, 153 So.2d 395.

The first suggested hypothesis is that the bull could have escaped through a gate *89 which existed on the same fenceline served by the cattle guard. This gate was closer to the scene of the accident. However, the gate was found by one of the investigating officers to be securely fastened shortly after the accident. There is no evidence to suggest that the gate was in anyway defective or had been damaged.

Secondly, it is suggested that the bull escaped through a canal which was discussed at various times during the trial. A close reading of the record convinces us that the canal does not go under the fence which keeps cattle from Interstate 10. Furthermore, all witnesses admitted that the fence was in excellent condition with the exception of one witness who contended that the fence was defective within 20 feet of both sides of the cattle guard.

Likewise, we find no merit to the third hypothesis that the fence was defective. This contention is carefully considered below where we discuss the issue as to the alleged negligence of the Withrows.

In the light of the quoted testimony, together with the pictures taken August 22, 1965, and other evidence negating any other possible route of escape for the bull, we fail to find manifest error in the jury's finding of negligence on the part of Pan American.

[bookmark: Document1zzB71969140022][7] While evidence was conflicting on the issue of negligence on the part of the Withrows concerning the condition of the fence, we concur with the jury's conclusion that the Withrows were free from negligence. It was clear that the Withrows had no responsibility for connecting the fence to the cattle guard or for maintaining the cattle guard.

The Withrows established that they had a crew repair all fences once each year; that this fence had been repaired in December of 1964, or January of 1965; that in addition, Mr. Withrow rode horseback around his fences two or three times each month and always carried staples and a hammer and made repairs whenever needed. The day after the accident a careful check was made and there was no indication that the bull had escaped through the fence. The evidence was convincing that had the 1500 pound bull gone through the fence, there would be no trouble in locating where this had happened. The only photographs showing the condition of the fence were made in February, 1966. By that time, the cattle guard had been moved, the pit under the guard filled and new poles set and strung with wire which had been tied into the fence portrayed in the pictures. This work to remove the cattle guard and replace and repair the fence was performed more than four months after the accident and about two months before the photographs were made.

The February, 1966 pictures allegedly showed portions of the fence located within 20 feet of either side of the place where the cattle guard had been. Plaintiffs' counsel's investigator testified that the condition of the fence in February, 1966 was identical to that which he saw on August 22, 1965 when he first visited the area. This investigator also testified that the remainder of the fence was in excellent condition, essentially agreeing with all other witnesses on this subject except that the others stated that the entire fence was in good condition. The February, 1966 pictures do indicate that the fence was not perfect. Even if the jury was convinced that the condition of the fence in February, 1966 (after the cattle guard had been removed) was the same as on August 22, 1965, we fail to find error in their conclusion that the bull did not escape through the fence, and that the Withrows were not negligent.

Although Pan American does not contend that the Withrows are in any way responsible for the condition of the cattle guard, nor for the manner in which the cattle guard was attached to their fence, we note that Mr. Withrow did not direct Pan American to make a better connection of their cattle guard to the Withrow fence. We pretermit this issue first because Pan *90 American does not raise it, and secondly for the reason that the Withrows sued Pan American and answered the appeal to contend that Pan American is liable to them for any defects which Pan American caused to the Withrow fence.

[bookmark: Document1zzB81969140022][8] The record also supports the jury's finding that Odell Vinson Oilfield Contractors, Inc. was not negligent. All witnesses for Pan American stated that they were completely satisfied with the manner in which the cattle guard was installed by Vinson's employees. Pan American contracted for the work and it alone was responsible for accepting Vinson's work and for the design and maintenance of the cattle guard, as well as the pit below the cattle guard.

We find the jury's award of $38,000 to Mr. Brignac and $75,000 to Mrs. Brignac to be supported by the evidence. Mrs. Brignac's past medical expenses totaled $5,820.26. Repairs to the pickup truck and wrecker service totaled $729.95. Additional household help was required for a two year period and the cost for this was $626. The balance of the $38,000 award covered future medical expenses for Mrs . Brignac and her substantial loss of earnings.

[bookmark: Document1zzB91969140022][9] The evidence left no doubt that as a result of the injuries suffered in this accident, Mrs. Brignac will have additional medical expenses for the balance of her life, and that she will never be able to return to work.

Appellant cites McFarland v. Illinois Central Railroad Company, 1961, 241 La. 15, 127 So.2d 183, 87 A.L.R.2d 246 and Pennington v. Justiss-Mears Oil Company, 1961, 242 La. 1, 134 So.2d 53, as denouncing the use of a mathematical formula in reaching an award on loss of future earnings and stating that discretion must be used taking into consideration various other factors. While we find this to be the law, we cannot disregard testimony which supports a substantial award for loss of earnings.

Mrs. Brignac was 57 years of age when she was injured. Her employer testified that mandatory retirement age was 65. She had been employed with the Louisiana State University Cooperative Extension Service as a Civil Service typist-clerk. In that capacity she was required to handle files, carry objects and sit for extended periods of time. Her employer testified that she was one of the best employees of her classification that he had ever seen and that she could have continued on the job until mandatory retirement so far as he was concerned. Mrs. Brignac worked continuously in that job from 1952 until August 13, 1965. She had accumulated a great deal of sick leave and annual leave or vacation time which carried her as an employee until May 23, 1966 at which time she was retired on disability retirement. She was well respected in the community, active in civic and religious affairs, and held in high regard by her co-employees.

As a result of the accident, she used all of her sick leave, accumulated leave and vacation time. She was forced to accept an early disability retirement which substantially reduced the retirement she would have earned. It was substantially reduced because it was based both on a shorter tenure of service and on a lower salary schedule.

When injured her salary was $365 per month, but subsequent to that date and prior to trial several raises had been made for her classification. As of the October, 1968 trial, her monthly salary would have been $440. According to her employer's calculations her loss of earnings after deducting her monthly disability retirement pay of $74.84 (which she has received since May, 1966), was approximately $29,000. This allowed nothing for her loss of increased retirement benefits. Nor did this allow for the possibility of future increases in salary.

While we find the award for future medical expenses and for loss of earnings high, we find no abuse of discretion in the jury's award . *91Gaspard v. LeMaire, 1963, 245 La. 239, 158 So.2d 149; Lomenick v. Schoeffler, 1967, 250 La. 959, 200 So.2d 127.

[bookmark: Document1zzB101969140022][10] As a result of the accident Mrs. Brignac sustained a dislocation of her right hip with multiple fractures about the hip joint. This caused permanent disability and pain.

Dr. Robert Luke Bordelon, orthopedic surgeon of Opelousas, has been Mrs. Brignac's treating physician. He first saw her for these injuries during the early hours of August 13, 1965. The entire rim of the hip joint was shattered and the hip was thrown completely out of place. Under general anesthetic, attempts were made to return the hip to the joint, but it fell out of the socket each time it was set. Dr. Bordelon then put a large pin through her tibia and put weight on her leg to hold the hip in place. On attempting to put Mrs. Brignac in bed the hip slipped out of place again. Surgery was again undertaken during which a large number of pieces of bone were put back into place and fixed with screws. At the conclusion of this operation, because of a drug reaction, Mrs. Brignac would not resume breathing without the aid of the anesthetic equipment. After two hours of assistance, she resumed breathing naturally. For five weeks she was kept flat on her back in the hospital bed and in traction. On September 28th she was released to go home but was limited to walking on crutches without weight bearing. On October 12, 1965 she was returned to the hospital in excruciating pain, for the bone fractures had given way and the hip was again out of place.

A cup orthoplasty was performed. A titanium cup was inserted and fitted on the head of the femur so the femur head would not slip out . The head of the femur was found to be damaged and had to be repaired. Muscles were cut so that the femur head could fit into the cup and the muscles were reattached. Again she remained in bed with traction for a six week period.

Dr. Bordelon testified that for all practical purposes Mrs. Brignac had been in the hospital from August 13 to December 15, 1965 . At the time of her release from the hospital she was still bedridden and allowed in a chair only for short periods.

Mrs. Brignac was rehospitalized again on January 9, 1966 for an infection of the hip and again in February of 1966 for the removal of wires used to hold displaced bones in place. She undertook extensive physical therapy in an effort to learn to use her leg again. Weight bearing on the leg began in September of 1966 and then with the aid of crutches. In April of 1967 she began to walk with a cane. In the opinion of her physician, Mrs. Brignac made excellent progress because of her cooperation and willingness to take the painful exercises for her own rehabilitation.

Dr. Bordelon opined that Mrs. Brignac would need medical care for her hip for the rest of her life, and will always need a cane to help her walk. She must be careful with her hip and cannot abuse it in any way. She must rest when the hip becomes sensitive or she will suffer extensive pain. She cannot sit for extended periods of time, nor can she perform any activity that would require her to be up and about for any extended time.

Mrs. Brignac sustained a loss of fifty per cent of her lower right extremity and a twenty-five per cent impairment of her body functions as a whole. In the Doctor's opinion she suffered extensive pain and will suffer pain and discomfort with her hip for the remainder of her life.

We are unable to find a great abuse of discretion in the jury award of $75,000 for past, present and future pain, suffering and disability suffered by Mrs. Brignac as a result of this accident. Gaspard v. LeMaire, supra;Lomenick v. Schoeffler, supra.

Accordingly, the judgments of the district court are affirmed. Costs are to be paid by appellant Pan American.

Affirmed.

*92 HOOD, Judge (dissenting).
I am unable to agree with some of the conclusions which have been reached by the majority.

Although the evidence is not convincing, I am willing to yield to my colleagues in their finding that Pan American Petroleum Corporation was negligent in failing to have the cattle guard properly constructed. Even with that concession, however, I think my colleagues have erred in holding that Pan American's negligence was a proximate cause of the accident, or that it is liable to plaintiffs for the damages which they sustained.

There was no direct evidence as to how the bull escaped from the pasture. Some circumstantial evidence was presented which, according to the majority opinion, shows that the animal ‘could have escaped’ through the defectively built cattle guard. The majority has based its decision that Pan American is liable in damages on this circumstantial evidence.

The established rule is that where circumstantial evidence alone is relied upon to show negligence on the part of the defendant, such evidence must not only show that it is more probable than not that the negligence of the defendant caused the injury, but It also must exclude every other reasonable hypothesis but the one relied upon. Lanoix v. Home Indemnity Co. of New York, 13 So.2d 501 (La.App.1st Cir. 1943); Lambert v. State Farm Mutual Automobile Insurance Company, 184 So.2d 107 (La.App.4th Cir. 1966); Gassiott v. Gordey, 182 So.2d 170 (La.App.3d Cir. 1966); O'Pry v. City of Opelousas, 124 So.2d 333 (La.App.3d Cir. 1960); Lanza Enterprises, Inc. v. Continental Insurance Company, 142 So.2d 580 (La.App.3d Cir. 1962).

Pan American has suggested that there were at least three other reasonable hypotheses, not involving negligence on the part of that defendant, as to how the bull could have escaped. My colleagues have rejected all three of these suggestions, and apparently disregarding the rule as to circumstantial evidence, they have concluded simply that ‘we fail to find manifest error in the jury's finding of negligence on the part of Pan American.’I feel that at least two of the explanations as to how the bull escaped are reasonable, and that the majority erred in failing to apply the applicable law.

As noted by the majority, there was a wire gate in the fence around Withrow's pasture. This gate was closer to the place where the accident occurred than was the cattle guard. The gate, in fact, was so close to the scene of the accident that after the bull was struck the carcass of that animal was dragged from the highway through that nearby gate, rather than over the cattle guard which was a greater distance away. It is true that the gate was found to be closed sometime after the accident occurred, but it was not locked, and anyone could have opened it. The cattle guard apparently had been adequate to retain all of Withrow's herd of 25 or 30 cattle in that field for a period of at least four months prior to the date of this accident, with not a single animal having gone through it. Withrow conceded that it was possible for someone to have left the wire gate open, and I think the hypothesis that the bull escaped through the gate is reasonable. In fact, I think it is much more reasonable to conclude that the bull escaped through the gate than that he crossed the cattle guard.

Another hypothesis or explanation as to how the bull escaped is that it went through a defective part of the fence. The evidence shows that the fence was in very bad condition in several places. The pictures in the record establish clearly, I think, that a large bull could easily go through the fence in a number of places. My colleagues concede that the pictures ‘do indicate that the fence was not perfect,‘ but then they brush that finding aside with the statement, ‘We fail to find error in their conclusion that the bull did not escape through the fence.’I think a reasonable explanation for the escape of the *93 bull was that it went through a defective part of the fence.

In my opinion, therefore, there are at least two reasonable hypotheses, other than the one offered by plaintiff, as to how the bull escaped from Withrow's pasture. Actually, I think the theory or hypothesis offered by plaintiff is the least likely or least probable of the three, and that my colleagues have erred in failing to apply the above stated circumstantial evidence rule.

I also am unable to agree with the majority's conclusion that Mr. and Mrs. Withrow are not liable. As observed in the majority opinion, there was a ‘stock law’ prohibiting livestock from roaming the highway at that point, and the burden thus rested on the owner of the bull to show that he was free from negligence in allowing this particuar bull to escape. Withrow admitted that he knew that the bull could have ‘squeezed through’ the cattle guard, and yet he did nothing about it. The evidence also shows that the fences were bad and that a wire gate adjacent to the highway was left unlocked. Withrow allowed the bull to remain in that pasture under those circumstances for four months. The evidence thus shows that Withrow was negligent in failing to maintain the animal in a secure enclosure.

The majority has a pretermitted the issue of the Withrows' liability assigning as reasons therefor that ‘Pan American does not raise it’ and because ‘the Withrows sued Pan American.’ I do not feel that plaintiffs should be denied their right to recover from the Withrows for these reasons. Both of the plaintiffs have appealed, and on this appeal they demand that the judgment of the trial court be amended to allow them to recover against the Withrows . I think the majority has erred in rejecting those demands.

Finally, I feel that the awards made in both of these consolidated cases are grossly excessive and should be reduced.

For these reasons I respectfully dissent.

La.App., 1969.
Brignac v. Pan Am. Petroleum Corp.
224 So.2d 84

END OF DOCUMENT
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Supreme Court of South Carolina.
Mabel REED, Respondent,
v.
Jocelyn CLARK, Appellant.
and
Mark Albert REED, Respondent,
v.
Jocelyn CLARK, Appellant.
No. 21632.
(Cite as: 277 S.C. 310, 286 S.E.2d 384)

Jan. 20, 1982.

Motorist and passenger in automobile which collided with horse brought action against owner of horse. The Court of Common Pleas, Jasper County, David W. Harwell, J., entered judgment on verdict in favor of motorist and passenger, and horse owner appealed. The Supreme Court, Littlejohn, J., held that: (1) evidence sustained finding of negligence on part of horse owner in allowing horses to escape; (2) evidence of prior escape by horses was admissible; (3) trial court did not abuse its discretion in excluding testimony of witness who was not named on list provided to plaintiffs prior to trial; and (4) violation of statute dealing with duty of owners of animals is evidence of recklessness, willfulness and wantonness, warranting award of punitive damages.

Affirmed.

West Headnotes

[bookmark: Document1zzF11982104839][1] Automobiles 48A [image: ]289.5

48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(A) Nature and Grounds of Liability
                48Ak289.5 k. Animals. Most Cited Cases 
[bookmark: Document1zzI1b304cb7efa311dc86d5f687b744]     (Formerly 48Ak178)
At early common law, the owner of a domestic animal had no duty to keep his animal off the highway and he was not liable for damages to a motor vehicle or to a person riding therein, unless the particular animal was known to be vicious or it could reasonably have been anticipated that such injuries would result.

[bookmark: Document1zzF21982104839][2] Animals 28 [image: ]50(3)

28 Animals
      28k47 Running at Large
            28k50 Stock Laws
                28k50(3) k. Duties of Owners. Most Cited Cases 

Animals 28 [image: ]55

28 Animals
      28k47 Running at Large
[bookmark: Document1zzI1b304cb9efa311dc86d5f687b744]            28k55 k. Actions. Most Cited Cases 
Statute imposing duties on owners of animals to keep them from running at large does not impose an absolute duty to prevent the escape of livestock from one's custody and control; more than a showing of the presence of unattended animals on a highway is required; to recover under that statute, one must offer evidence from which a jury could infer at least negligence in permitting the animals to stray. Code 1976, § 47-7-110.

[bookmark: Document1zzF31982104839][3] Animals 28 [image: ]55

28 Animals
      28k47 Running at Large
[bookmark: Document1zzI1b304cbbefa311dc86d5f687b744]            28k55 k. Actions. Most Cited Cases 
Evidence that fence at the place where horses escaped was not strong enough under the attending circumstances, that the fence was next to a stall where the horses congregated that the pasture was adjacent to a four-lane highway, that horses had escaped on at least five prior occasions, and that the horses had been allowed to graze unrestrained outside the fenced pasture on prior occasions was sufficient to sustain finding that horses' owner was negligent in allowing them to escape. Code 1976, § 47-7-110.

[bookmark: Document1zzF41982104839][4] Animals 28 [image: ]74(4)

28 Animals
      28k66 Personal Injuries
            28k74 Actions
[bookmark: Document1zzI1b304cbdefa311dc86d5f687b744]                28k74(4) k. Admissibility of Evidence. Most Cited Cases 
In action brought by motorists to recover for injuries sustained when their automobile collided with one of a group of escaped horses on the highway, evidence that the horses in question had escaped approximately five times previously was admissible even though the prior escapes were made from a different pasture surrounded by a different fence. Code 1976, § 47-7-110.

[bookmark: Document1zzF51982104839][5] Evidence 157 [image: ]129(1)

157 Evidence
      157IV Admissibility in General
            157IV(C) Similar Facts and Transactions
                157k129 Relation to Issues in General
[bookmark: Document1zzI1b304cbfefa311dc86d5f687b744]                      157k129(1) k. In General. Most Cited Cases 
Evidence of similar acts is admissible where there is some special relation between them which would tend to prove or disprove some fact in dispute.

[bookmark: Document1zzF61982104839][6] Animals 28 [image: ]54

28 Animals
      28k47 Running at Large
[bookmark: Document1zzI1b304cc1efa311dc86d5f687b744]            28k54 k. Persons Liable for Injuries. Most Cited Cases 
Knowledge by owner's employee of horses' inclination to escape would be imputed to the owner.

[bookmark: Document1zzF71982104839][7] Pretrial Procedure 307A [image: ]42

307A Pretrial Procedure
      307AII Depositions and Discovery
            307AII(A) Discovery in General
[bookmark: Document1zzI1b304cc3efa311dc86d5f687b744]                307Ak42 k. Sufficiency of Disclosure; Supplementation of Responses. Most Cited Cases 
Disclosure of information between the parties before trial is designed to avoid surprise and promote decision on the merits after a full and fair hearing; duty to provide the requested information continues from the initial request until the time of trial. Circuit Court Rule 90.

[bookmark: Document1zzF81982104839][8] Pretrial Procedure 307A [image: ]313

307A Pretrial Procedure
      307AII Depositions and Discovery
            307AII(D) Interrogatories to Parties
                307AII(D)4 Failure to Answer; Sanctions
[bookmark: Document1zzI1b304cc5efa311dc86d5f687b744]                      307Ak313 k. Undisclosed Witnesses, Preclusion. Most Cited Cases 
In deciding whether to admit or exclude evidence or testimony from witness not included on list given to opposing party, court must consider the reason the new information was not provided earlier, purpose of the new information, and the prejudice to the opposing party. Circuit Court Rule 90.

[bookmark: Document1zzF91982104839][9] Pretrial Procedure 307A [image: ]313

307A Pretrial Procedure
      307AII Depositions and Discovery
            307AII(D) Interrogatories to Parties
                307AII(D)4 Failure to Answer; Sanctions
[bookmark: Document1zzI1b304cc7efa311dc86d5f687b744]                      307Ak313 k. Undisclosed Witnesses, Preclusion. Most Cited Cases 
Record did not show that trial court abused its discretion in refusing to permit testimony of witness who was not included on list provided to opposing party. Circuit Court Rule 90.

[bookmark: Document1zzF101982104839][10] Appeal and Error 30 [image: ]882(8)

30 Appeal and Error
      30XVI Review
            30XVI(C) Parties Entitled to Allege Error
                30k881 Estoppel to Allege Error
                      30k882 Error Committed or Invited by Party Complaining
[bookmark: Document1zzI1b304cc9efa311dc86d5f687b744]                          30k882(8) k. Admission of Evidence in General. Most Cited Cases 
Party who objected to introduction of photographs because they had not been referred to on list provided prior trial but who later asked his own witness to identify and describe the same photographs without first reserving the earlier objection waived any error.

[bookmark: Document1zzF111982104839][11] Damages 115 [image: ]91.5(1)

115 Damages
      115V Exemplary Damages
            115k91.5 Grounds for Exemplary Damages
                115k91.5(1) k. In General. Most Cited Cases 
[bookmark: Document1zzI1b304ccbefa311dc86d5f687b744]     (Formerly 115k91(1))
Causative violation of an applicable statute constitutes actionable negligence and is evidence of recklessness, willfulness, and wantonness warranting award of punitive damages.
**386 *312 A. Parker Barnes, Jr., of Howell & Barnes, Beaufort, and Thomas C. Salane, of Turner, Padget, Graham & Laney, Columbia, for appellant.

Dowling, Sanders, Dukes, Novit & Svalina, Beaufort, and Ham & Richardson, Columbia, for respondents.

LITTLEJOHN, Justice:

Plaintiffs Mark Albert Reed and Mabel Reed, husband and wife, filed separate negligence actions for damages incurred when their vehicle collided on the highway with at least one horse which had escaped from a nearby pasture owned by defendant Jocelyn Clark. Husband's action for loss of consortium and wife's action for personal injuries were consolidated for trial. Defendant appeals the jury verdict awarding actual damages to Husband, and both actual and punitive damages to Wife.

The incident occurred about 3:00 on the morning of August 15, 1970, on old U. S. Highway 17 (subsequently replaced by I-95), a four-lane highway near Ridgeland, in Jasper County. Husband testified that he and his Wife, heading north, were emerging from some ground fog when he suddenly spotted three horses darting across the highway about 35 to 40 feet ahead of him. He testified further that he swerved his vehicle but, nevertheless, collided with two of the horses, causing him to lose control of his vehicle and to skid into the median.

One horse remained at the scene. It was retrieved shortly thereafter by defendant's daughter, Catherine Clark. She returned the horse to its pasture at Spring Hill, a plantation owned by the defendant and located adjacent to Highway 17 where the collision happened. A portion of defendant's 51-inch-high pasture fence restraining the horses had been crushed down, apparently by the escaped horse(s).

Plaintiffs alleged that defendant, owner of the plantation, was negligent, reckless and willful in numerous particulars, all of which allowed the horse(s) to escape, thereby causing the collision.

*313 Defendant argues that plaintiff failed to show sufficient competent evidence from which a jury could find negligence, and, therefore, the trial judge erred in not granting defendant's motions for directed verdict and judgment n. o. v. We disagree.

[bookmark: Document1zzB11982104839][1] At early common law, the owner of a domestic animal had no duty to keep his animal(s) off the highway. Moreover, he was not liable for damages to a motor vehicle or to a person riding therein caused by the animal(s) being at large on the highway, unless the particular animal was known to be vicious or it could reasonably have been anticipated that such injuries would result. Annot., 59 ALR2d 1328 (1958). This common law rule was adopted at a time when there was no elaborate system of highways and few motor vehicles, while at the same time the ownership of horses, cattle, sheep, and the like was the rule rather than the exception.

Over the years, however, the conditions changed drastically with the advent of the motor vehicle, the extensive network of improved highways, the phenominal increase in traffic, and the speed permitted by law. At the same time, ownership of domestic animals declined significantly and, today, they are largely for recreation and pleasure, as opposed to the necessity and means of support they once were.

In light of these changes, many states have enacted statutes replacing the common law by making it unlawful today for livestock to run at large beyond one's own property. These statutes generally impose a duty to exercise reasonable care in maintaining one's domestic animals, i.e. “negligence” standard of conduct.

[bookmark: Document1zzB21982104839][2] The applicable statute in South Carolina is found today under § 47-7-110, Code of Laws of South Carolina (1976), which provides in part as follows:

It shall be unlawful for the owner or manager of any domestic animal of any description wilfully or negligently to permit any such animal to run at large beyond the limits of his own land or the lands leased, occupied or controlled by him.

**387 We have held heretofore that this statute does not impose an absolute duty to prevent the escape of livestock from one's *314 custody and control. More than a showing of the presence of unattended animals on a highway is required. To recover under this statute, one must offer evidence from which a jury could infer at least negligence in permitting the animals to stray. McCullough v. Gatch, 251 S.C. 171, 161 S.E.2d 182 (1968).

[bookmark: Document1zzB31982104839][3] Upon review of the record, we find sufficient evidence from which a jury could infer that defendant negligently failed to maintain a reasonably adequate pasture fence. There is testimony that the fence at the place where the horse(s) apparently escaped was not strong enough under the attending circumstances: this portion of fence was next to a stall where horses congregate, the pasture was adjacent to a four-lane highway, and the risk to motorists, if horses escaped, was a potentially dangerous one. Further, there is evidence of prior escapes by horses on at least five occasions, admittedly known by the plantation employee who maintained the fences. The record shows additionally that the horses had been allowed to graze unrestrained outside the fenced pasture on prior occasions, thereby tending to induce a horse to seek greener pastures. The trial judge did not err in denying defendant's motions for directed verdict and judgment n. o. v.

[bookmark: Document1zzB41982104839][4] Neither did the trial judge err, as defendant contends, by admitting evidence of prior escapes. Defendant's employee admitted that horses had escaped approximately five times previously. He further testified that among those horses was the same one which collided with plaintiff's vehicle. Defendant argues the evidence was inadmissible inasmuch as the prior escapes were made from a 30-acre pasture surrounded by an old, unmaintained fence, while the present escape occurred from a 4-acre pasture enclosed by a newer fence. Both fences were of similar construction (one strand of barbed wire over hog wire).

[bookmark: Document1zzB51982104839][bookmark: Document1zzB61982104839][5][6] Evidence of similar acts is admissible in South Carolina where there is some special relation between them which would tend to prove or disprove some fact in dispute. JKT Company, Inc. v. Hardwick, 274 S.C. 413, 265 S.E.2d 510 (1980). “It is simply a rule of relevance, logic, and common sense.” *315Brewer v. Morris, 269 S.C. 607, 239 S.E.2d 318 (1977). In 4 Am.Jur.2d Animals § 86, we find the following:

... [T]he owner or keeper of a domestic animal is bound to take notice of the general propensities of the class to which it belongs, and also of any particular propensities peculiar to the animal itself of which he has knowledge or is put on notice; and insofar as such propensities are of a nature likely to cause injury he must exercise reasonable care to guard against them and to prevent injuries which are reasonably to be anticipated from them. In this respect, a vicious or dangerous disposition or propensity may consist of mere mischievousness or playfulness of the animal, which, because of its size or nature, might lead to injury, for it is the act of the animal, rather than its state of mind, which charges the owner or keeper with liability. (Emphasis added.)

The fact that the same horse had escaped numerous times, even though from a different pasture with a different fence, is at least some competent evidence showing the propensity of this particular animal to seek freedom outside a fenced area. This propensity takes on increased significance in light of the large size of a horse and the proximity to a major highway. Knowledge by the employee of this horse's inclination to escape is imputed to the defendant. 4 Am.Jur.2d Animals § 87. This evidence was properly admitted.

Defendant asserts the trial judge did not correctly apply Circuit Court Rule 90 (pre-trial discovery rule) in two instances during trial. Under this Rule, one party must provide, at the other party's request, the names and addresses of expert witnesses to be called at trial and a list of photographs in possession of the party that relates to the claim or the defense in the case. 90(e)(2), (6).

During the course of the trial, defense counsel sought and found an expert witness who allegedly would contradict certain testimony**388 already given by plaintiff's witnesses. At that time, plaintiff was first notified of defendant's expert. The expert was not permitted to testify because the trial judge ruled that the defendant's attorney had not complied with Rule 90.

[bookmark: Document1zzB71982104839][bookmark: Document1zzB81982104839]*316 [7][8] Disclosure of information between the parties before trial is designed to avoid surprise and to promote decisions on the merits after a full and fair hearing. Jackson v. H & S Oil Co., Inc., 263 S.C. 407, 211 S.E.2d 223 (1975). The duty to provide the requested information continues from the initial request until the time of the trial of the case. 90(c). There are times when a party should be permitted to use witnesses, exhibits, photographs, etc. which have not been disclosed before trial because of circumstances arising after the trial has begun, e.g., unexpected testimony. The decision to admit or exclude the “new” witness, etc. is discretionary with the trial judge. Jackson v. H & S Oil Co., Inc., supra. He should consider the reason the new information was not provided earlier, the purpose of the new information, and the prejudice to the opposing party. See Laney v. Hefley, 262 S.C. 54, 202 S.E.2d 12 (1974).

[bookmark: Document1zzB91982104839][9] The record before us does not reveal the circumstances surrounding the exclusion of defendant's expert witness. No offer of proof of the expert's proposed testimony is found in the transcript. The sole reference to this matter is as follows:

[Defense Counsel:] We would ask His Honor, with all due respect, to recall the conversation in Chambers two days ago when we wanted to put up a witness, and His Honor made the statement, “We're going to go by the rules” so far as calling witnesses whose names do not appear on the Interrogatories, and His Honor denied me at that time, took the right to call a witness.

Under these circumstances, we cannot say the trial judge abused his discretion.

During presentation of defendant's case, plaintiff was permitted, over objection, to impeach a defense witness on cross-examination through the use of several photographs. These photographs had not been listed by plaintiff's attorney as requested by defendant under Rule 90. Defense counsel now asserts as error the trial judge's refusal to exclude these photographs.

[bookmark: Document1zzB101982104839]*317 [10] We have held that witnesses and exhibits used solely for impeachment purposes are nevertheless subject to the disclosure provisions of Rule 90. Martin v. Dunlap, 266 S.C. 230, 222 S.E.2d 8 (1976). Accordingly, the trial judge must apply the same factors mentioned above. We need not determine whether the trial judge erred in admitting the photographs. During direct examination of his next witness on the same subject matter, defense counsel asked his witness to identify and describe these same photographs but failed to first reserve his earlier objection. Failure to reserve an objection in this manner waives any error. Thomas-McCain, Inc. v. Siter, 268 S.C. 193, 232 S.E.2d 728 (1977). Moreover, we agree with plaintiff's counsel that these photographs were merely cumulative to oral testimony earlier provided by several witnesses.

[bookmark: Document1zzB111982104839][11] The next issue is whether there was any evidence of willfulness, wantoness, and/or recklessness from which a jury could award punitive damages. It is well-settled that causative violation of an applicable statute constitutes actionable negligence and is evidence of recklessness, willfulness and wantoness. Carraway v. Pee Dee Block, Inc., S.C., 273 S.E.2d 340 (1980). We have already upheld the jury's finding that defendant violated the applicable statute, § 47-7-110. Thus, the general rule above applies and the punitive damages are affirmed.

Defendant's exception to the charge to the jury is without merit and dismissed under Rule 23.

The verdicts of the trial court are hereby

AFFIRMED.

LEWIS, C. J., NESS and GREGORY, JJ., and A. LEE CHANDLER, Acting Associate Justice, concur.
S.C.,1982.
Reed v. Clark
277 S.C. 310, 286 S.E.2d 384
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Supreme Court of Texas.
John BECK et al., Petitioners,
v.
Sylvia Irene SHEPPARD (Pulera), et al., Respondents.
No. B-7225.
Cite as: 566 S.W.2d 569

May 17, 1978.

Action was brought against owner of saddle horse and owner of farm on which horse was pastured for injuries and damage sustained in collision between automobile and horse. The District Court, No. 158, Denton County, Scofield, J., instructed verdict that plaintiffs take nothing against defendants, and plaintiffs appealed. The Fort Worth Court of Civil Appeals, Second Supreme Judicial District, Massey, J., 557 S.W.2d 578, affirmed trial court's judgment in favor of farm owner but reversed judgment as to horse owner. The Supreme Court, Steakley, J., held that: (1) the Court of Civil Appeals erred in presuming that land on farm was of certain character in absence of facts upon which to base presumption; (2) neither ownership of horse nor ownership of premises created rebuttable presumption that horse's presence on highway was due to negligence of either horse owner or farm owner, and (3) there was no more than a scintilla of evidence that either horse owner or farm owner was negligent.

Judgment of Court of Civil Appeals reversed and that of trial court affirmed.

West Headnotes

[bookmark: Document1zzF11978134172][1] Evidence 157 [image: ]53

157 Evidence
      157II Presumptions
[bookmark: Document1zzI38265a7d4f3911dca51ecfdfa1ed]            157k53 k. Nature and Scope in General. Most Cited Cases 
A “presumption” is a rule which draws a particular inference as to existence of one fact, not actually known, arising from its usual connection with other particular facts which are known or proved.

[bookmark: Document1zzF21978134172][2] Appeal and Error 30 [image: ]909(2)

30 Appeal and Error
      30XVI Review
            30XVI(G) Presumptions
                30k906 Facts or Evidence Not Shown by Record
                      30k909 Particular Facts Necessary to Sustain Decision
[bookmark: Document1zzI38265a7f4f3911dca51ecfdfa1ed]                          30k909(2) k. Facts Relating to Real Property. Most Cited Cases 
Necessary predicate to a presumption is a fact known or proved, and thus it was error for the Court of Civil Appeals to presume that land on farm was of certain character in absence of facts upon which to base presumption in suit for injuries and damages sustained as result of nighttime collision between horse and automobile since inferences of fact cannot be drawn from uncertain premises.

[bookmark: Document1zzF31978134172][3] Automobiles 48A [image: ]242(1)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak241 Evidence
                      48Ak242 Presumptions and Burden of Proof
[bookmark: Document1zzI38265a814f3911dca51ecfdfa1ed]                          48Ak242(1) k. In General. Most Cited Cases 
Neither ownership of horse nor ownership of farm on which horse was pastured created rebuttable presumption that horse's presence on highway where it was struck by automobile was due to negligence of either horse owner or farm owner. Vernon's Ann.Civ.St. art. 6971a, § 1 et seq.

[bookmark: Document1zzF41978134172][4] Automobiles 48A [image: ]289.5

48A Automobiles
      48AVI Injuries from Defects or Obstructions in Highways and Other Public Places
            48AVI(A) Nature and Grounds of Liability
                48Ak289.5 k. Animals. Most Cited Cases 
[bookmark: Document1zzI38265a834f3911dca51ecfdfa1ed]     (Formerly 48Ak178)
Where there was no evidence establishing topography of pastures or whether horses in pastures could be seen from barn, no evidence that any fences were down or gates open or that horse had ever gotten out of pastures or had any propensity for doing so, and no evidence of nature, extent or duration of ride taken by friend whom horse owner requested to chase horse to barn, horse owner was not reasonably alerted to possibility that horse had escaped fences or gates and thus did not fail to exercise due care to prevent horse from being on highway where it was struck by automobile.

[bookmark: Document1zzF51978134172][5] Automobiles 48A [image: ]244(2.1)

48A Automobiles
      48AV Injuries from Operation, or Use of Highway
            48AV(B) Actions
                48Ak241 Evidence
                      48Ak244 Weight and Sufficiency
                          48Ak244(2) Negligence
                                48Ak244(2.1) k. In General. Most Cited Cases 
[bookmark: Document1zzI38265a854f3911dca51ecfdfa1ed]     (Formerly 48Ak244(2))
Evidence, which established only that at unspecified and infrequent times in past, farm owner had found horses which had escaped their enclosures, without any showing of cause of past instances or that there had been any recent occurrences involving either horse in question or any other horses that were stabled on farm, was insufficient to demonstrate negligence on part of farm owner in connection with escape of horse to highway, where it was struck by automobile.
*570 Heard L. Floore and Wallace Brady, Fort Worth, Touchstone, Bernays & Johnston, Webber W. Beall, Jr., Dallas, for petitioners.

Mock & Fleniken, William J. Fleniken, Jr., Fort Worth, for respondents.

STEAKLEY, Justice.

John Beck was the owner of a saddle horse named Duke who was pastured on a farm owned by Leonard Boyd. At about dusk on October 17, 1972, a Volkswagen automobile driven by Sylvia Irene Sheppard, in which her daughter Ilene was a passenger, collided with Duke on U.S. Highway 377, south of Denton, Texas. Mrs. Sheppard and her child suffered physical injuries, the automobile was demolished, and the horse was killed.

The suit at bar was subsequently filed by Mrs. Sheppard on her behalf and that of her daughter against John Beck; later, by amended petition, Leonard Boyd was also sued. Trial before a jury commenced on November 1, 1976. After Mrs. Sheppard rested her case, the trial court instructed a verdict that she take nothing against Beck and Boyd. On appeal, the Court of Civil Appeals affirmed the trial court judgment in favor of Boyd but reversed the judgment as to Beck and remanded the cause to the trial court. 557 S.W.2d 578.

We reverse the judgment of the Court of Civil Appeals and affirm that of the trial court.

Boyd is the owner of a farm in Denton, Texas, part of which borders on U.S. Highway 377. Boyd raises horses on his land and maintains a barn and pastures for that purpose; he also permits friends to stable their horses on the farm. Beck was one of his friends doing so. Under the arrangement between them, Boyd had no responsibility with respect to the care of Duke.

On October 17, 1972, Beck went to the farm to feed Duke. It was Beck's practice to do so late in the afternoon and normally the horse would be out of the pastures and at the barn. On this occasion Beck went out somewhat earlier than usual because, he said, he felt he was taking the flu. Duke was not waiting for him at the barn. Another horse owner was riding his horse, and Beck asked him to run Duke up to the barn. The friend returned from his ride and reported to Beck that he did not see the horse. The friend then told Beck to go home and that he would feed Duke when he came to the barn. Beck put out feed for the horse and departed at about 6:30 P.M. The collision with Duke occurred later, at about 8:00 P.M. There is no evidence that either Beck or Boyd knew that Duke was out of the pastures.

[bookmark: Document1zzB11978134172][bookmark: Document1zzB21978134172][1][2] The propriety of two presumptions is to be considered under the rulings of the Court of Civil Appeals and the argument advanced by Mrs. Sheppard. The Court of Civil Appeals first presumed that *571 the Boyd premises were of such nature that Beck would have seen Duke from the barn, hence there was a fact issue as to whether Beck was negligent in failing to make a further search. The court applied this presumption notwithstanding its recognition that the record was “substantially silent” as to the nature of the land forming the Boyd pastures, i. e., whether level or hilly and whether or not Duke could have been in the pasture while not visible to Beck at the barn or seen by the friend on his ride. A presumption is “a rule which ‘draws a particular inference as to the existence of one fact, not actually known, arising from its usual connection with other particular facts which are known or proved.’” Lobley v. Gilbert, 149 Tex. 493, 497, 236 S.W.2d 121, 123 (1951). The necessary predicate to a presumption is a fact proved or known, and it was error for the court here to presume that the land on the Boyd farm was of a certain character in the absence of facts upon which to base the presumption. Inferences of fact cannot be drawn from uncertain premises. Bob's Candy & Pecan Co. v. McConnell,140 Tex. 331, 167 S.W.2d 511 (1943).

[bookmark: Document1zzF00111978134172]The presumption particularly urged by Mrs. Sheppard [FN1] is that the presence of Duke on the highway established a rebuttable presumption of negligence against Beck and Boyd under Art. 6971a, Tex.Rev.Civ.Stat.Ann. (Supp.1978) (later quoted and legislative history reviewed). They rely on the case of Adamcik v. Knight, 170 S.W.2d 521 (Tex.Civ.App.1943, no writ), which was followed with approval in Dorman v. Cook, 262 S.W.2d 744 (Tex.Civ.App.1953, writ dism'd).

[bookmark: Document1zzB00111978134172]FN1. Mrs. Sheppard states in her Application for Writ of Error:

“Petitioners want to make it clear to this Court in this application, as they attempted to do in the Court of Civil Appeals, that they are ascerting (sic) and relying upon statutory violations of the stock law in addition to acts and omissions amounting to common law negligence. In this connection Petitioners do not hesitate to admit that the case was tried primarily upon the theory of statutory violations and they pray that this Court will give them a ruling concerning the applicability of the stock law to the facts of this case.”

The court in Adamcik recited that:

Adamcik sued Knight for damages to an automobile resulting from a collision between the automobile and a horse belonging to Knight allegedly roaming at large unattended, on a fenced designated state highway in violation of Art. 1370a, Vernon's Ann.P.C., which provides: ‘Any person owning or having control of any horse . . . who permits the same to traverse or roam at large, unattended, on the right-of-way of any designated State Highway in this State where the same is enclosed by fences on both sides shall be guilty of a misdemeanor . . . .’

 170 S.W.2d 521.

In holding that proof that Knight was the owner of the horse was sufficient to present a prima facie case of liability against him, the court cited a statement in 45 A.L.R. 505 at 507 (1926) that:

. . . ‘The weight of authority, however, seems to be that a statute or ordinance forbidding the allowing of domestic animals to run at large on the public ways is designed, inter alia, for the prevention of accidental injuries to persons using the highways for the purpose of travel; and where an accident occurs as the result of a violation of such a statute a presumption of negligence on the part of the owner of the animal arises, which is sufficient to carry the case to the jury.’(Italics added).

 170 S.W.2d at 522.

[bookmark: Document1zzF00221978134172]Apart from the question of whether a violation of the statute had actually been shown,[FN2] the statutory basis for the ruling in Adamcik no longer obtains. The Legislature in 1959 amended the statute considered in Adamcik and for the first time defined the criminal offense in terms of “Any person . . . who knowingly permits such animal to traverse or roam at large, unattended” on a highway. Tex.Gen.Laws, ch. 374 s 1, at 835 (1959). The statute now appears in the civil statutes as Art. 6971a, and reads:

[bookmark: Document1zzB00221978134172]FN2. See generally Annot. 59 A.L.R.2d 1328 (1958) (superseding Annot. 45 A.L.R. 505 (1926)) and Annot. 34 A.L.R.2d 1285 (1954).

*572 Art. 6971a. Animals running at large on State Highways; enforcement notwithstanding other laws

[bookmark: Document1zzF00331978134172]Section 1. Any person owning or having responsibility for the control of any horse, mule, donkey, cow, bull, steer, hog, sheep, or goat, who knowingly permits such animal to traverse or roam at large, unattended, only on the right-of-way of any U.S. Highway, or State Highway in this state but not including numbered farm-to-market roads, shall be guilty of a misdemeanor, and shall be fined in any sum not exceeding Two Hundred Dollars ($200.00). Each day that an animal is permitted to roam at large in violation hereof shall constitute a separate offence.[FN3]

[bookmark: Document1zzB00331978134172]FN3. The statute as it read at the time of Adamcik was originally enacted in 1935. Tex.Gen.Laws, ch. 186, s 1, at 467 (1935). The statute was initially codified as Art. 1370a of the Annotated Penal Code and remained as such after it was amended in 1959. When the Penal Code was recodified in 1974, the statute was transferred to the civil statutes as Art. 6971a. See, Tex.Gen.Laws, ch. 399 at 996e (1973). This statute was not the first stock law. The Legislature enacted the so-called “Local Option Hog Law” in 1897 and the “Local Option Horse Law” in 1907. A concise history of these Acts, together with an explanation for the difference in their titles, is contained in Neuvar v. State, 72 Tex.Crim. 410, 163 S.W. 58 (1914). These statutes were also originally codified in the Annotated Penal Code, as Articles 1369 and 1370, but were transferred to the civil statutes as Articles 6946a and 6946b when the penal code was recodified. Tex.Gen.Laws, ch. 399, at 996e (1973).

Our review of the legislative history of the 1959 amendment establishes that the inclusion of the requirement of a knowing violation was deliberate. As originally introduced and passed in the Senate, the amendment did not include the word “knowingly.” See, Original Bill File, S.B. 387, 56th Legislature, Reg. Sess. (Legislative Reference Library). This requirement was added to the bill by amendment when it was passed by the House of Representatives. II Tex. House Jour., 56th Legislature (Reg. Sess.) 2769 (May 11, 1959). The Senate later concurred in the amendment without change. Tex. Senate Jour., 56th Legislature (Reg. Sess.) 1326 (May 12, 1959).

As shown by the recitation in the opinion quoted above, the 1935 statute before the court in Adamcik did not provide that to constitute an offense the owner or custodian must knowingly permit the animal to roam. See, Jackson v. Overby, 185 S.W.2d 765 (Tex.Civ.App.1945, no writ) where in considering Art. 1369 of the Penal Code with its requirement that the animal owner act willfully, and Art. 1370 of the Penal Code with its requirement that the animal owner act knowingly, the court wrote:

We understand that a necessary element of the offenses defined above is an intention to do the act complained of or such negligence as is tantamount to a wilful act. 39 Tex.Jur. 373. As said by Judge Williams in Texas & P. Ry. Co. v. Webb, 102 Tex. 210, 114 S.W. 1171, 1173:

‘While the stock law is intended to require owners to confine animals, the running at large of which is prohibited, and one who permits them to run at large violates the law, it is true, nevertheless, that such animals may often escape without fault on the part of their owners, when the latter will be guilty of no offense against the law.’

 185 S.W.2d at 766-7.See also Mundy v. Pirie-Slaughter Motor Co., 146 Tex. 314, 206 S.W.2d 587 (1948), in which this Court considered a statute making it unlawful for any person knowingly to permit a motor vehicle under his control to be driven by any person not licensed to operate a motor vehicle. There we said:
The statute, as we construe it, prohibits the lending of an automobile only where the owner knows that the driver does not have a license. We do not think, therefore, that the mere proof, in the absence of actual knowledge, that the defendant's agents in the exercise of reasonable care should have known that Dickson did not have a license would show a violation of the statute.

 146 Tex. at 320-21, 206 S.W.2d at 590.

[bookmark: Document1zzB31978134172][3] Accordingly, we hold that neither Beck's ownership of Duke, nor Boyd's ownership of the premises, create a rebuttable presumption under Art. 6971a that Duke's presence on the highway was due to the negligence of either.

[bookmark: Document1zzB41978134172]*573 [4] As to common law negligence, we hold that there was no more than a scintilla of evidence that either Beck or Boyd was negligent. As to Beck, we have heretofore noted the absence of any evidence establishing the topography of the Boyd pastures and whether or not the horses in the pastures could be seen from the barn. There was no evidence that any of the fences were down or gates open, or that Duke had ever gotten out of the pastures or that he had any propensity for doing so. There was no evidence of the nature, extent or duration of the ride taken by the friend whom Beck requested to chase Duke to the barn. Such being the state of the record, there were no facts or circumstances that can be said to have reasonably alerted Beck to the possibility that the horse had escaped the fences or gates, or that would show that Beck did not exercise due care. Indeed, it is clear from its opinion that the ruling of the Court of Civil Appeals that there was a fact issue with respect to the question of Beck's negligence rested on the unsupported presumption heretofore discussed regarding the nature of the Boyd premises. The trial court therefore properly instructed a verdict in favor of Beck.

[bookmark: Document1zzB51978134172][5] As noted in the forepart of this opinion, the Court of Civil Appeals affirmed the action of the trial court in instructing a verdict in favor of Boyd, the landowner. We agree. Mrs. Sheppard contends that because there was some testimony concerning prior escapes by horses, a fact issue as to Boyd's negligent failure to keep a proper lookout over Duke, the fences and the gates was raised. The evidence relied upon by Mrs. Sheppard established only that at unspecified and infrequent times in the past, Boyd had found horses which had escaped their enclosures. There was no evidence of the cause of the past instances, or that there had been any of recent occurrence involving either Duke or any of the other horses that were stabled on the Boyd farm.

The judgment of the Court of Civil Appeals is reversed and that of the trial court is affirmed.

Tex.,1978.
Beck v. Sheppard
566 S.W.2d 569

END OF DOCUMENT
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Texas Jurisprudence, Third Edition
Database updated February 2009
Premises Liability
Rachel M. Kane, M.A., J.D., Elizabeth Williams, J.D.
VII. Leased Premises
A. Duties and Liabilities of Landlord and Tenant, Generally
1. Landlord's Duties and Liabilities
59 Tex. Jur. 3d Premises Liability § 93

Topic Summary; References; Correlation Table

§ 93. Areas controlled by tenant or otherwise transferred to another

West's Key Number Digest

West's Key Number Digest, Landlord and Tenant [image: ]162, 164(1) to 164(7), 166(.5) to 166(10)

[bookmark: Document1zzFN_BN10629][bookmark: Document1zzFN_BN10650][bookmark: Document1zzFN_BN10664][bookmark: Document1zzFN_BN106A5][bookmark: Document1zzFN_BN106B9][bookmark: Document1zzFN_BN106CE]When a landlord transfers possession or control of the premises to another, he or she owes no duty to the lessee[FN1] to exercise ordinary care[FN2] or to protect tenants or their invitees from dangerous conditions on the leased premises.[FN3] The landlord's liability for dangerous conditions on the premises terminates with the transfer,[FN4] unless the landlord fails to disclose hidden defects of which he or she has knowledge,[FN5] or violates an agreement to make repairs.[FN6]

CUMULATIVE SUPPLEMENT

Cases:

One exception to the general rule that a lessor has no duty to lessees or their invitees for dangerous conditions on the leased premises is that a lessor may be liable for injuries resulting from a defect on a portion of the premises that remains under the lessor's control; liability under this exception is based on physical possession of common areas. Daitch v. Mid-America Apartment Communities, Inc., 250 S.W.3d 191 (Tex. App. Dallas 2008).

[END OF SUPPLEMENT]

[FN1] Blancett v. Lagniappe Ventures, Inc., 177 S.W.3d 584 (Tex. App. Houston 1st Dist. 2005); Kukis v. Newman, 123 S.W.3d 636 (Tex. App. Houston 14th Dist. 2003).

An oil company which leased a gas station to a station operator was not liable to the station operator's attendant, who was shot by an unknown assailant, based on failure to warn or failure to repair with respect to unconcealed defects which preexisted the lease, i.e., allegedly inadequate lighting, signage, surveillance, glass, and fencing, though the oil company had the contractual right to make or approve of alterations to the property, where the oil company did not have possession or control of the gas station. Shell Oil Co. v. Khan, 138 S.W.3d 288 (Tex. 2004).

[FN2] Stein v. Gill, 895 S.W.2d 501 (Tex. App. Fort Worth 1995).

[FN3] Blancett v. Lagniappe Ventures, Inc., 177 S.W.3d 584 (Tex. App. Houston 1st Dist. 2005); Caldwell v. Curioni, 125 S.W.3d 784 (Tex. App. Dallas 2004); Kukis v. Newman, 123 S.W.3d 636 (Tex. App. Houston 14th Dist. 2003).

The duty of care that a landowner owes to a tenant for dangerous conditions inside of the leased premises is different from the duty of care that a landowner owes to an invitee, notwithstanding the tenant's payment for use of the leased premises. Brenham Housing Authority v. Davies, 158 S.W.3d 53 (Tex. App. Houston 14th Dist. 2005).

As to the duties and liabilities of landlords and tenants to third parties, see §§ 102 to 111.

[FN4] Newsom v. Whittington, 953 S.W.2d 410 (Tex. App. Texarkana 1997).

[FN5] § 97.

[FN6] Smith v. Foodmaker, Inc., 928 S.W.2d 683 (Tex. App. Fort Worth 1996).

As to the effect of an agreement to make repairs, see § 101.

Westlaw. © 2009 Thomson Reuters

 TXJUR PREMISES § 93 END OF DOCUMENT
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Motorists on Interstate 55 Friday morning might have noticed a moooo-ving violation in progress. 

	By: THERESE APEL, DAILY LEADER Staff Writer
	March 13, 2009







	Officials said a large white bull was reported on the interstate around 7:11 a.m. Mississippi Highway Patrol Troop M Public Affairs Officer Sgt. Rusty Boyd said the bull had gotten through a fence just north of the 44-mile marker on the west side of the interstate. 
	


"He was on the southbound side of the interstate, and as I understand it a trooper and the owner came out and it took several of them to run him back in," Boyd said. 

Boyd did not know the identity of the bull's owner. Boyd said it is not clear what the bull planned to do with his newfound freedom. 

"We don't know what his intentions were for being out," he said, laughing. "Most of them that do that are courting. There may have been some cows on the other side of the road that we don't know about." 

It is not unusual for Troop M to receive calls of livestock in the roadway, Boyd said. 

"We have a lot of it, I couldn't tell you on average how many we have a week, but it's regular," he said. "It's pretty often we some kind of a call about something wandering around in the road - if it's not cows, it's horses on the interstate." 

Boyd said that's the reason it's very important for livestock owners whose land butts up against interstates and highways to watch that their fencing is secure. A large animal can do serious damage to a vehicle, and can injure or even kill a driver. 

"If the cow gets on the interstate or highway and gets hit, they are liable for it," Boyd said. "They need to keep their fences up because it could cost them if it gets out. That's their responsibility." 


	©The Daily Leader 2009 
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*1581 LIABILITY FOR DAMAGES CAUSED BY ESCAPED LIVESTOCK

Michael J. Turner

24 Colo. Law. 1581
Copyright (c) 1995 by the Colorado Lawyer; Michael J. Turner

       Increased population in Colorado seems to be causing an increase in automobile/livestock collisions, with resulting injuries and death. There may be some lack of knowledge among property owners, livestock owners, law enforcement officers, the public and the bar regarding the law in Colorado as it relates to liability for wandering livestock. The Fence Law at CRS § 35-46-101 et seq. and the case law derived from it form the basis of this article.

English Common Law

       Under the common law of England, the owner of a trespassing animal was strictly liable for any harm caused by that animal. Although it is commonly assumed that the common law of England was adopted in Colorado in its entirety, this particular facet of the common law was not adopted.

[bookmark: Document1zzB1105531095]       In 1880, the Colorado Supreme Court rejected the common law on this subject in Morris v. Fraker. [FN1] The basis of that decision was that Colorado's soil and climate made it very difficult to fence cattle in because cattle are compelled to seek water. Because the court deemed it impossible to prevent cows from eating grass and grain that grow near water, the court held that it was necessary for farmers to construct fences to keep the cattle out. Furthermore, the court reasoned that earlier fence laws enacted by the territorial legislature and later by the Colorado legislature recognized that the English common law rule was inappropriate for Colorado.

Colorado's Fence Law

[bookmark: Document1zzB2105531095]       There was clearly tension early in Colorado's history between farmers and ranchers regarding which group would be responsible for building fences. Colorado passed the Fence Law mentioned above in 1877. However, it is interesting to note that as early as 1862, the territorial legislature had enacted a local option law that would have freed farmers from any obligation to fence or enclose land under cultivation. By 1864, however, the cattlemen had apparently gotten the upper hand, and another local option law was passed that provided farmers with a remedy for crop damage only if they had installed a “lawful fence.” [FN2] This was the predecessor of the 1877 Fence Law.

       In any event, as the Colorado Supreme Court stated in 1922:

[bookmark: Document1zzB3105531095]        The evident purpose of the Act is to require crops to be protected by a fence which will ordinarily turn stock, and so prevent stock owners from being harried by suits because of the trespass of their stock in cases where the crops are insufficiently protected. [FN3]
       This early law resulted in Colorado being known as an “open range” state.

[bookmark: Document1zzB4105531095]       However, that was not the end of the story. Liability for personal injuries or death caused by trespassing livestock was not addressed by the Colorado appellate courts until 1960. In Robinson v. Kerr, [FN4] the court held that the Fence Law, by its terms, had no application in an action for personal injuries caused by trespassing livestock. In Robinson, a horse escaped and trespassed on another person's property. While there, the horse kicked a young boy, putting his eye out. The court sidestepped Morris and held that the common law was abrogated only to the extent specifically stated in the Fence Law.

       The Fence Law provides that an owner of property may recover for trespass by wandering livestock only if the owner maintained a lawful fence, which is defined as:

[bookmark: Document1zzB5105531095]        . . . a well constructed three barbed wire fence with substantial posts set at a distance of approximately 20 feet apart, and sufficient to turn ordinary horses and cattle, with all gates equally as good as the fence, or any other fence of like efficiency. . . . [FN5]
       The Fence Law also limits its application to the recovery of

[bookmark: Document1zzB6105531095]        damages for trespass and injury to grass, garden or vegetable products, or other crops of such person from the owner of any livestock which breaks through such [lawful] fence. No person shall recover damages for such trespass or injury unless at the time thereof such grass, garden or vegetable products, or crops were protected by such a lawful fence. . . . [FN6]
       This law is the reason many people call Colorado a “fence out” or “open range” state. This has led to the misunderstanding among many that no liability could attach to a person who allowed his or her livestock to wander. This is an erroneous*1582 assumption because the Fence Law applies only to damage to crops and does not apply to personal injuries or death caused by escaped livestock.

Road and Highway Accidents

[bookmark: Document1zzB7105531095][bookmark: Document1zzB8105531095]       Interestingly, it was not until 1970 that the Colorado appellate courts addressed liability for escaped livestock being on a highway and causing an accident with a motor vehicle. In Barnes v. Frank [FN7] in 1970 and Millard v. Smith [FN8] in 1972, the Colorado Court of Appeals held that the Fence Law did not bar a negligence action against a livestock owner whose livestock had escaped and caused an accident on a highway. However, the court held that res ipsa loquitur would not apply simply because livestock were on the highway. The court held that in order to maintain an action against a livestock owner, a plaintiff must prove that some act or acts of negligence caused the livestock to be on the highway.

       Another section of the Fence Law, CRS § 35-46-111, provides that it is the duty of the Division of Highways to maintain right-of-way fences adjacent to all federal aid highways:

        Except as otherwise provided in this section, it is the duty of the highway operations and maintenance division to maintain right-of-way fences along and adjacent to all federal aid highways constructed by the division. On all state or federal aid highway road construction projects where the highway operations and maintenance division constructs a right-of-way fence along and adjacent to such construction project, in whole or in part, it is the duty of the division to maintain the same. . . . 
      A federal aid highway is a highway for which the federal government contributes matching funds for the construction, alteration, repair or improvement of the highway.

[bookmark: Document1zzB9105531095]       In further defining CRS § 35-46-111, the Colorado Supreme Court held in State of Colorado v. Moldovan [FN9] that a private tort action may lie against the Division of Highways for failing to maintain the right-of-way fences required by CRS § 35-46-111. In Moldovan, a motorcyclist was injured when his motorcycle collided with a cow that allegedly entered the highway through a negligently maintained right-of-way fence. The court in Moldovan held that a failure to maintain the right-of-way fences by the state may constitute “[a] dangerous condition that physically interferes with the movement of traffic, . . . ” thereby falling within a waiver of sovereign immunity found at CRS § 24-10-106(1)(d).

       The court found that the state's duty arose in the Fence Law, specifically CRS § 35-46-111. However, the court held that the state would be liable only under general principles of negligence and not under a theory of negligence per se. The court reasoned that the Governmental Immunity Act waiving governmental immunity for “dangerous conditions” on a public highway required a claimant to prove that the public entity reasonably knew or should have known of the dangerous condition. The court, therefore, held that a negligence standard, rather than a negligence per se standard, applied.

[bookmark: Document1zzB10105531095]       In Millard, mentioned above, the Court of Appeals held that the statutory requirement that the Department of Highways maintain right-of-way fences did not bar or preempt an action by a motorist against the livestock owner for injuries sustained by colliding with an animal on a state highway. However, practitioners should note that the state should be considered as a party or designated nonparty in accidents occurring on federal aid highways. [FN10] Practitioners also should note that the 180-day notice requirement to a public entity is a jurisdictional prerequisite to an action against any such public entity.

Land Leased to Third Parties

       A landowner also may be liable for injuries caused by escaped livestock even when the land is leased to a third party. The general rule holds that when there is an effective lease arrangement concerning the possession and control of property, the landlord is not liable for injuries suffered by third persons as a result of activities of the lessee on the property. However, there are exceptions to this rule.

[bookmark: Document1zzB11105531095]       For example, when control is retained by the landlord, the landlord is not protected by the general rule. The landlord is under a duty to exercise reasonable care with regard to the property and is liable for injuries to third persons for failure to do so. [FN11] Another exception to the general rule is Restatement (Second) of Torts § 379A, which provides:

        A lessor of land is subject to liability for physical harm to persons outside of the land caused by activities of the lessee or others on the land after the lessor transfers possession if, but only if,
              (a) the lessor at the time of the lease consented to such activity or knew that it would be carried on, and

              (b) the lessor knew or had reason to know that it would unavoidably involve such an unreasonable risk, or that special precautions necessary to safety would not be taken.

[bookmark: Document1zzB12105531095]       In Gonzales v. Bierman, [FN12] the Colorado Court of Appeals has applied Restatement § 379A to a situation where a horse escaped from leased property. A collision occurred involving the horse, which was owned by the lessee, and the plaintiff's vehicle. The court found that Restatement § 379A could be applied, potentially holding the landlord liable.

[bookmark: Document1zzB13105531095]       Pursuant to Gonzales, under § 379A a lessor may become liable for injuries occurring off his or her property, after leasing the land, if a two-part test is met. First, the landlord must consent to or know of the proposed activity (such as grazing). Second, the landlord must know or have reason to know that the activity will unavoidably involve an unreasonable risk to third persons (such as the motoring public) or that special precautions necessary for safety will not be taken by the lessee (such as fencing). Colorado courts have applied Restatement § 379A to other situations, such as methane gas explosions and domestic dog attacks. [FN13]

[bookmark: Document1zzB14105531095]       A Douglas County jury recently returned a large verdict against a landowner/lessor. The landowner/lessor leased the property to local cattlemen. Cows escaped the property, causing an accident that killed a man and injured his wife. Applying Restatement § 379A, the jury found the landowner/lessor to be 100 percent at fault. [FN14] It should be noted that some absentee landowners have been known to lease their property for grazing so that the land is classified as “agricultural property” by county assessors, *1583 for property tax purposes. This results in property tax savings to the landowner, but may well impose a concomitant obligation to ensure that adequate fencing encloses their property.

Implications

       There are implications from these cases for landowners, livestock owners and persons injured by escaped livestock. For landowners, the terms of any grazing lease become very important. A grazing lease must clearly define the responsibilities of the parties regarding fence construction and maintenance. A clause in the lease requiring a stockman to purchase adequate insurance may be advisable, as may an indemnification and hold harmless clause protecting the landowner. Oral grazing agreements and joint ventures should be avoided.

       Livestock owners should be aware that they may be liable for their negligence should they fail to keep their livestock adequately contained. Livestock owners should purchase appropriate insurance.

       A person injured by wandering livestock should be aware that early investigation is advisable to determine whether he or she has a claim. Such investigation should answer the following questions: (1) whether the road on which he or she was injured is a federal aid highway; (2) whether the livestock had escaped previously; (3) how the livestock escaped; (4) why the livestock escaped; (5) when the livestock escaped; (6) whether any third party was responsible for the livestock's escape; (7) who owns the land; (8) who ran the livestock; (9) who owns the livestock; and (10) whether any leases were in effect at the time of the accident.

Conclusion

       Automobile/livestock accidents appear to be on the rise as Colorado's population increases. All involved parties should be aware of the potential ramifications of such accidents.

FNNote 1. Column Ed.: William P. Godsman of Salmon, Godsman & Nicholson, P.C., Englewood--(303) 771-9900

FNNote 2. This month's article was written by Michael J. Turner, Englewood, a partner of Branney, Hillyard & Portman, (303) 761-5600. The firm represented the plaintiff in Egan v. Douglas Park, discussed in this artricle.

[bookmark: Document1zzF1105531095][FN1]. 5 Colo. 425 (1880).

[bookmark: Document1zzF2105531095][FN2]. Revised Statutes of Colorado, Fences and Inclosures, pages 328-29 (1867).

[bookmark: Document1zzF3105531095][FN3]. Schaefer, et al. v. Mills, 209 P. 643, 644 (Colo. 1922).

[bookmark: Document1zzF4105531095][FN4]. Robinson v. Kerr, 355 P.2d 117 (Colo. 1960).

[bookmark: Document1zzF5105531095][FN5]. CRS § 35-46-101.

[bookmark: Document1zzF6105531095][FN6]. CRS § 35-46-102.

[bookmark: Document1zzF7105531095][FN7]. 472 P.2d 745 (Colo.App. 1970).

[bookmark: Document1zzF8105531095][FN8]. 495 P.2d 234 (Colo.App. 1972).

[bookmark: Document1zzF9105531095][FN9]. 842 P.2d 220 (Colo. 1992).

[bookmark: Document1zzF10105531095][FN10]. CRS § 13-21-111.5.

[bookmark: Document1zzF11105531095][FN11]. Ogden v. McChesney, 584 P.2d 636 (Colo. App. 1978); Ward v. United States, 208 F.Supp. 118 (D.Colo. 1962); Lakeside Park Co. v. Wein, 141 P.2d 171 (Colo. 1943).

[bookmark: Document1zzF12105531095][FN12]. 773 P.2d 629 (Colo.App. 1989); see also Edwards v. Chadwick, 321 A.2d 792 (Md. 1974).

[bookmark: Document1zzF13105531095][FN13]. Salazar v. Webb, 618 P.2d 706 (Colo. App. 1980); Vigil v. Payne, 725 P.2d 1155 (Colo. App. 1986).
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Farmers' Liability for Their Animals
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Acts of animals kept as pets or as part of the farm enterprise may subject the owner to legal liabilities. This publication discusses some of the situations where liability may be imposed on the farmer for acts of his or her animals. 
The common law recognizes two general classes of animals -- wild and domestic. Animals such as farm livestock that are ordinarily harmless to people are classified as domestic animals. Ownership of domestic animals carries certain legal liabilities. The following hypothetical cases will be discussed to demonstrate the nature and extent of the possible legal consequences arising from the acts of such animals: 
· Your cattle break through a fence along a road and damage your neighbor's corn. 
· You drive your herd back to your land by use of a public highway and one of the animals is struck by a car. 
· You discover that your herd is diseased and through your lack of care the disease spreads to your neighbor's herd. 
· Your dog while off your property kills sheep belonging to someone else. 
· You keep a watchdog, which attacks a salesman as he comes to call. 
· Your dog, which is very friendly, jumps up to greet a visitor. The visitor is frightened and falls off the front porch. 
A lawsuit can arise in any of the above situations. By studying these examples, you can learn how to protect yourself from the unpleasantness of a lawsuit. At the same time, you can become acquainted with your rights against those who fail to carry out legal duties owed to you. 
This publication contains only general statements of the law based on limited sets of facts. Consult with your attorney if you are faced with a similar situation. Your attorney can get all the facts of the case and act upon them in your best interests. 
Damages done to neighbor's crops
Responsibility for acts of domestic animals is determined to a large extent by the fencing laws of Missouri. Under the old "open range" system, domestic animals were free to roam at will. If a farmer wanted to grow crops or make some other use of his land, it was his responsibility to fence out domestic animals. If he failed to do so and subsequently suffered a loss, there was no liability on the part of the animal owners. 
This open range system continued to be the law in some parts of Missouri until Jan. 1, 1969. At that time, the General Assembly declared the open range system to be at an end and made Missouri a "closed range" state. Under this system, which is the current law, owners must fence in or restrain their animals on their own land. Failure to fence in or restrain animals can lead to owner liability for the damages caused by wandering animals. 
Whether or not you are liable to your neighbor for damages caused by your animals depends on where and how your animals entered her or his property. The Missouri law recognizes two classes of fences -- exterior fences and division fences. An exterior fence refers to any fence other than one located on the boundary line between two adjacent landowners. For example, a fence along a road is an exterior fence. A fence between two adjacent landowners is a "division" fence. 
If your animals cross one or more exterior fences, as in the first example, you are liable for all damages that the animals cause. This is true because under the closed range system the owner of the animals has the duty to fence in his or her animals. 
If your animals cross a division fence and damage your adjoining neighbor's property, the liability for damage depends on whether you or your neighbor is legally obligated to keep up the fence at the point crossed by the animals. If it is your responsibility to keep this portion of the fence in good repair, you are liable for the damage done by your animals. However, if your neighbor is obligated to keep up the fence at the point where the animals got out, he or she must bear the damage inflicted by your animals. 
The responsibility for keeping a specific portion of a division fence in good repair ordinarily is established by an agreement between you and your neighbor. The agreement may be either oral or written, but the latter is preferable, as it is significantly easier to prove the actual substance of your agreement. 
Not only is it good advice to have the fence maintenance agreement in writing, but it is also advisable to have the agreement made a matter of public record by recording it in the county recorder's office. In the absence of an agreement, it usually is said that you must keep up that half of the division fence that lies to your right when facing the fence and standing in the middle of the fence row. 
Suppose that your neighbor's livestock have trespassed on your land. What can you do with these animals? You have several alternatives, but in no case do you have the right to kill the animals merely because they have trespassed on your land. 
First, you can drive the cattle off your land in a reasonable manner. They can be driven in any direction unless they came onto the land through your fault, such as failure to maintain your part of a division fence. In that case, you must drive them back in the direction from which they came. If you drive the animals farther than is necessary to protect your land and thereby injure the animals, you are liable for such injuries. 
Another action you may take is to impound the animals, holding them until you are paid for the damages they caused. To have the legal right to impound the animals, you must possess the land or be an agent of the person in possession. The animals must be domestic and must be captured in the act of doing damage or under circumstances that show they had done damage recently. 
Only a small amount of damage is needed to justify impounding, but the impounder must use ordinary care in keeping the animals and can make no use of the animals except to preserve them. For example, it would probably be permissible to milk dairy cows but not to use a horse for chores. 
The owner of impounded cattle may get her or his animals back by paying the amount of the damages inflicted. If the owner and the impounder cannot agree on the amount of damage, Missouri statutes provide for judicial action to resolve the dispute. 
Animals on the highway
Generally, animals are on the highway either because they strayed from confinement or because they were being driven along or across the highway. Several variations can arise in this context. 
If you are negligent in maintaining your fences and allow your animals to escape onto the highway, your liability exposure is increased. You can be liable to motorists using the highway for damages that occur when they collide with such animals, provided the driver himself was not negligent. You are also liable if the fences are in good repair, but you keep animals you know are capable of jumping or breaking out of the fence you maintain. 
Liability is also possible when fences are adequate and in good repair and the animals, not being known to be capable of breaking out, do escape. If the owner knows the animals have escaped and fails to remove the animals from the highway within a reasonable period of time, he must respond in damages to those on the highway who are harmed. Again the theory behind your liability is negligence -- failing to drive the animals off the highway under circumstances when an ordinarily reasonable and prudent person could have foreseen a risk of injury to motorists or to others. 
If cattle escape and cause damage but the owner is not negligent, Missouri law may still impose liability upon the owner. In some states, courts require the owner to be at fault before being held liable. Other states impose liability for damage caused by animals regardless of the innocence of the owner. 
Missouri appears to be somewhere between these two extremes. Missouri courts have said that if animals stray onto a highway and are involved in an accident, the law presumes negligence on the part of the owner of the animals. To avoid liability in such a situation, the owner must prove that he or she was not negligent or that the driver of the motor vehicle was himself negligent, and that this negligence on the part of the driver was a contributing cause of the accident. 
In the second example in the introduction, the animals were not strays but rather were being driven along the highway. In this situation, and all others where negligence is the issue, the law says the owner of the cattle must use that degree of care which would be exercised by the ordinarily reasonable and prudent person under the same or similar circumstances. More simply stated, he or she must avoid creating an unreasonable risk of harm to others. 
Thus, in the example, the owner must use that degree of care necessary to enable him to control the herd when driving them along the highway. Various conditions can raise or lower the degree of care that is required. Is it daylight or at night? Is visibility good or poor? Is the traffic light or heavy? In some situations, very little danger is involved; in others, one might be negligent in having a herd on the road no matter how much care was used. The best advice is to size up the situation and use good judgment in deciding when and where you drive your cattle and in what methods you use to warn approaching motorists. 
Animals generally are allowed to be driven along roads except where local ordinances forbid the practice. This privilege generally carries an immunity for casual trespass on private land along the highway. However, this immunity applies only to property alongside the road and not to property damaged by animals straying from the road. Once the animals stray from the road, the animal owner is liable for negligence in failing to pursue them promptly and herd them back on the road. 
Permitting a communicable disease to spread
The third example presents the problem of animals spreading communicable disease. The owner of animals suffering from a communicable disease, who has knowledge of their condition, has the duty to use reasonable care to prevent them from transmitting the disease to other animals or to human beings. If, by reason of the owner's negligence, they are permitted to communicate the disease, he is liable for the resulting damage. 
One also may incur liability by renting out land that has become infected through use by diseased livestock if reasonable care has not been used to discover and correct the condition. Reasonable care must also be used in disposing of infected food and litter. 
Liability for a rabid dog is outlined specifically under Missouri law. The owner of a rabid dog or the owner of another dog that has fought with or been exposed substantially to a rabid dog must either kill it, impound it or have it immunized. Failure to do so is a misdemeanor and is punishable by a fine of not less than $100 nor more than $500. He is also liable for damage caused to others by failing to take one of the above steps. 
Missouri has laws that regulate the disposal of dead animals. These laws apply whether death was by disease, accident or natural causes. The law requires every person owning or caring for an animal that has died to dispose of the carcass within 24 hours after learning of the death. 
An owner may dispose of the dead animal himself or call on a person licensed by the state to dispose of or transport dead animals. The owner may dispose of the carcass by burying it so that no part of the animal is less than four feet below ground level. 
Missouri law prohibits the disposal of a dead animal by burning, cooking or any method other than burial, except at a licensed disposal plant. The purpose of this law is to regulate commercial rendering plants. The law does not prohibit the owner from disposing of the carcass in any reasonable manner outside the city limits of any municipality. While Missouri law permits substantial latitude in the manner of disposal, an owner residing outside city limits should always ensure that the method of disposal he chooses does not create a nuisance. 
Certain situations concerning dead animals are exempted from the coverage of the laws regulating the disposal of dead animals. Some of these exempted situations are: animals killed solely for human consumption; persons transporting or dealing in hides and skins; and dead fowls, birds, fish, reptiles or small animals such as dogs, cats and small game. 
Injuries caused by dogs
The last three examples cited in the introduction concern dogs. Dogs, of course, are not the only animals that may cause physical injuries to others for which the owner must respond in damages. For the most part, however, the law is more precise with regard to dogs because more court cases have involved injuries caused by dogs. However, except where noted, the concepts discussed and applied here to dogs could apply equally well to cattle, horses, sheep, fowl or other domestic animals. 
Dogs occupy a rather unique position in the law. Their legal status is placed somewhere between wild animals and domestic animals. They are looked upon as somewhat more dangerous than other domestic animals. Therefore, one is more likely to be held liable for the injuries they inflict. On the other hand, dogs are not presumed to do damage by their trespasses as are other domestic animals and, therefore, cannot be impounded and held for damages (unless they actually are causing or have caused substantial damage to the property of the impounder). 
A dog caught in the act of killing sheep, or under circumstances showing that he recently had done so, may be shot on sight unless the dog is on the premises of his owner. The justification for this rule is that the owner of the sheep is entitled to protect against similar damage in the future. This is the situation given in the fourth example in the introduction. 
The key elements in the area of personal injuries inflicted by animals are (1) a vicious propensity on the part of the animals and ( 2) the owner's knowledge of such a vicious propensity. A vicious propensity is a tendency of an animal to do any act that might endanger the person or property of another in a given situation. Knowledge of a vicious propensity and failure to restrain the animal properly, in light of that knowledge, renders the owner liable for the damages caused by such animal. 
Where the animal has strayed from the owner's premises to the property of another, the "knowledge" element appears to be a less stringent requirement in holding the dog's owner liable. The reasoning seems to be that the animal has gone to a place where it has no right to be, and the owner has thereby violated his or her duty to restrain it. Therefore, the owner should pay for any damage caused because of his or her failure to restrain the dog. 
The knowledge requirement raises another legal difference between wild and domestic animals. With respect to a wild animal, the owner usually is presumed to have knowledge of the vicious and dangerous characteristics of the animal. However, in the case of a domestic animal, there is no such presumption. The owner is liable for a domestic animal's actions only if (1) the animal had actually been vicious or had a tendency to injure persons through its prior actions and (2) the owner had knowledge of these tendencies and inclinations. 
The owner of an animal with vicious propensities has a duty to either kill it or restrain it so that it may not do the harm that its vicious nature threatens. If he keeps such an animal with knowledge of its inclination to do harm, the owner does so at his own risk. The early law said that liability for injuries inflicted by animals was based on negligence. Now, however, the basis of such actions is not negligence in the manner of keeping the animal, but the fact that it is kept at all. 
Early law also held that before a dog needed to be restrained, "he was entitled to his first bite;" that is, the dog actually had to injure someone before the owner was required to exercise caution in keeping him. The law of Missouri has changed since that time, and this "first bite" rule is no longer the law. 
If a dog has a menacing disposition and snarls at people, the owner probably has a duty to restrain him because he has a vicious propensity -- a tendency to do harm. A dog who has bitten someone only after being teased or otherwise treated with cruelty would probably not need to be restrained by the owner. Here again, you must use that degree of care which would be exercised by an ordinarily reasonable and prudent person under the same or similar conditions. 
Example five given in the introduction is the situation in which a watchdog bites a visiting salesman. At the outset, we must agree that a dog is used as a watchdog because of his vicious propensities. The dog is used as a watchdog because of the possible harm (or at least threat of harm) he may do an intruder. 
As a general rule, the right to keep a dog for protection shields the owner from liability to one who incautiously enters his premises at night, even though he enters for a lawful purpose. If, however, the owner permits that same dog to be at large on the premises during the daytime and a person is injured by it, the owner is liable, even though the injured person is at the time a trespasser. 
In the example, if the salesman is a trespasser you may require him to leave and use reasonable force in so doing. However, if he is on the premises for a lawful purpose and the watchdog creates an unreasonable risk of harm to him, the owner may be liable if the salesman is injured by the dog. 
The last example shows how broadly the law defines a vicious propensity. We usually think of a vicious animal as being fierce, savage, dangerous or untamed. But in determining one's legal liability, we must look to legal definitions. 
Legally, an animal is vicious or has vicious propensities if it tends to do any act that might endanger the person or property of others in a given situation. Therefore, if one knows that his dog is friendly and tends to jump up to greet people, he has sufficient knowledge of the vicious propensities of the dog and is liable for injuries caused by such behavior. Thus, legally, even an overly friendly dog may be looked upon as vicious. 
Summary
Animals are divided into two classes -- wild and domestic. As a general rule, you have no duty to restrain wild animals still in their natural environment. However, you must restrain or confine your domestic animals in such a manner as not to create an unreasonable risk of harm to others. 
When the law places a duty of reasonable care upon you, those who may be injured by your animals must also exercise reasonable care for their own safety. If they fail to exercise this degree of care, you may use this as a defense if they should sue you for their injuries. 
However, if the law places an absolute duty on you to protect others from injury, the fact that the injured party failed to exercise reasonable care cannot be used by you as a defense to escape liability. Thus, the magnitude of your legal duty may have a significant effect on the outcome of a lawsuit. 
Under present Missouri law, there is no longer any open range; you must now fence in your domestic animals. If they escape through your lack of care, you are liable for the damages they inflict. If the animals of another invade your property, you may drive them off your property if you do so in a reasonable manner. If they do damage, you may impound them, holding them until the owner pays for the damage. 
In driving animals along or across a public highway, you must use reasonable care to avoid harm to motorists and others on the highway. You should plan such operations carefully, taking all circumstances into account. The use of warning devices will put motorists on notice of the danger and may reduce the risk of liability. 
The owner of diseased animals must use reasonable care to avoid the spread of that disease. He also can incur liability by renting infected premises or by carelessly disposing of infected feed and litter. Rabid dogs, or dogs exposed to rabies, must be killed, impounded or immunized. Dead animals must be disposed of according to the rules which the law prescribes; they must not be allowed to create a nuisance. 
The owner of an animal who knows of the vicious propensity or tendency of the animal to do harm is under a duty to kill it or restrain it in such a way that it cannot cause the harm threatened. Failure to do so makes the owner liable for resulting damages. It should be remembered that the term "vicious propensity" is defined quite broadly by the law. 
Other information

The material contained here is only a general statement of law. Therefore, if you have specific legal questions, you should discuss them with your attorney. This publication discusses liability only with regard to animals. For your liability with regard to damages inflicted by or injuries suffered by employees, see MU ag guide G451, Liability of Farm Employers.  For information about your liability with for livestock trespassing through division fences, see MU ag guide G810, Missouri Fencing and Boundary Laws. 
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From: Britney Arrows [IMJustAGirl@britney.com]		

To: Don King [MyHairIsWiggetyWiggetyWhack@theking.com]
 CC:
Sent: Fri 2/27/2009 11:51:27 CST
Subject: Autograph session = not gonna happen

Dear Mr. King,
My people told me that you have asked to bring your granddaughters to the ranch I am leasing from you for the month of March so that they could meet me and have autograph signed. Unfortunately, my people also told me that this will simply be impossible. They tell me it is of the utmost importance that we maintain complete and total control over the entire ranch to prevent a security breach of any kind during the period of the lease. 
As you may or may not know, I have had a terrible problem with obsessed fans stalking me in the past. As a result, security is very tight at the locations where me and my posse hang out. While I am sure your granddaughters are cute and not stalkerish, security informs me that we simply can’t risk a security breach of any kind. Sorry, but they insist on having complete control. As a consolation, I would be happy to send your granddaughters signed autograph pictures of me. I think you will agree this is a pretty awesome substitute for visiting the ranch while I am there.
In all my fabulosity,
Britney Arrows
Performer Extraordinaire 
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Escaping livestock are a fact of life for ranchers. Most of the time, these bovine escapees can be safely returned to pasture without incident. However, ranchers can be exposed to significant liability when their escaped cattle are involved in a highway collision. 
Thankfully, under Colorado law and the law in many other states, a rancher will not be held liable for damages arising from an automobile collision, provided that the rancher was not negligent in permitting the livestock to stray. In essence, this requires ranchers to demonstrate that they exercised ordinary care in the maintenance of their cattle. 
These principles are discussed in a recent case which is good news for ranchers. In John Hewell Trucking Co. v. Brock, a trucking company brought suit against Mr. Brock, a Georgia farmer, to recover for damages sustained when one of its trucks collided with Mr. Brock's cow. The cow had evidently strayed from a fenced and gated pasture on Mr. Brock's farm onto a roadway in the early hours of the morning. 
During the discovery phase of the litigation, Mr. Brock testified that he did not know how the cow had gotten out of his pasture; that he had inspected the fencing around the pasture immediately after the accident and found no holes in the fence; that he checked his fences and cattle for problems daily by driving around his property; and that all of his livestock had plenty of feed and water. Mr. Brock did admit that other cows had gotten out since the time of the incident and that one "might have jumped a cattle crossing." However, no other cows belonging to him had been killed on a road in the previous 10 years. Nevertheless, Mr. Brock planned to erect hog wire fencing around his entire farm when he had the time. 
The trucking company's president testified that while he was aware of other instances in which cows had been in the same road, he could not show that the cows were owned by Mr. Brock. He further stated that neither he nor anyone at his company had inspected Mr. Brock's fences after the accident and that he did not know how the cow had gotten out. 
Based on the above facts, Mr. Brock requested that the trial court enter summary judgment declaring that he was not negligent for damages caused by his escaped cow. To prevail on a summary judgment motion, a party must show that there are no disputed issues of material fact. Because of the high threshold of proof, summary judgment motions are rarely granted. 
In this instance, however, the trial court did grant summary judgment in favor of Mr. Brock. The trial court concluded that the trucking company failed to produce any evidence showing that Mr. Brock was negligent. That decision was affirmed on appeal. The appeals court noted that the testimony offered by the parties "constituted direct competent evidence showing the exercise of ordinary, reasonable care" on behalf of Mr. Brock. Thus, although Mr. Brock's cow strayed out onto the road, summary judgment was proper because there was no evidence showing Mr. Brock had failed to act reasonably. 
The John Hewell Trucking case is relatively unique because the rancher prevailed prior to trial. The lessons from this case bear repeating. To minimize liability risks, ranchers should inspect their fence lines regularly, keep fences in good repair, and ensure that all of their livestock have plenty of feed and water. Serious consideration should also be given to selling fence-jumping cows or other livestock which repeatedly escape. 
The court's holding in John Hewell Trucking is also consistent with Colorado law regarding escaped livestock. In Barnes v. Frank, a motorist sued a rancher for negligence after she was injured when her vehicle collided with the rancher's cattle on a highway. The motorist alleged that the mere presence of the cattle on the highway demonstrated that the rancher was negligent. The Colorado Court of Appeals, however, rejected this argument. According to the court, the fact that cattle were on the highway did not in and of itself make the rancher liable or even raise a presumption of negligence against the rancher. The court noted that the cattle may have entered onto the highway because of any number of factors, including possible conduct of third persons. Accordingly, the duty rested on the motorist to prove that the rancher was negligent by a preponderance of the evidence. 
From the above cases, it is clear that when livestock escape, the standard of liability upon the rancher will be one of negligence, rather than strict liability. This is good news for ranchers, to the extent it places the burden of proof on the motorist to show that the rancher was somehow at fault. 
Should you have any questions concerning fence maintenance or escaped livestock situations, please do not hesitate to call either Chris Sullivan or Justin Cummings. 
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I. Introduction to Patents on Plants and Patent Infringement

[bookmark: Document1zzB1300681690][bookmark: Document1zzB2300681690][bookmark: Document1zzB3300681690]       The United States Supreme Court has twice faced the issue of whether living organisms are patentable subject matter under the general patent law, commonly called utility patents. [FN1] Both times the Court decided in favor of patents, with the J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred International, Inc. [FN2] case squarely holding for utility patents on plants. With utility patents on plants firmly established, patent lawyers are likely to turn their attention to issues of patent infringement as applied to plants. [FN3]

[bookmark: Document1zzB4300681690][bookmark: Document1zzB5300681690][bookmark: Document1zzB6300681690]       Infringement disputes relating to plants are not completely new in American jurisprudence.  Plant patents, as distinct from utility patents, have existed since 1930; [FN4] plant variety protection certificates, creating intellectual property rights in plants distinct from patent rights, have existed since 1970. [FN5] Both of these laws granting intellectual property rights in plants have generated infringement litigation. However, the number of cases has been relatively few. [FN6]

[bookmark: Document1zzB7300681690][bookmark: Document1zzB8300681690][bookmark: Document1zzB9300681690][bookmark: Document1zzB10300681690][bookmark: Document1zzB11300681690][bookmark: Document1zzB12300681690][bookmark: Document1zzB13300681690]       In comparison to the small number of infringement cases under the Plant Patent Act or the Patent Variety Protection Act, infringement litigation in utility patents on plants is likely to generate a large number of cases. [FN7] At least three generalized explanations portend *576 this outcome. First, utility patents give patent owners greater protection for their patent rights, and these utility patents can exist in any invented plant no matter how it is reproduced. [FN8] Hence, seed developers now have stronger legal incentives to pursue infringement cases. [FN9] Although utility patents are not dependent upon any particular technology, [FN10] agricultural biotechnology companies are particularly likely to benefit from utility patents. Second, patented transgenic crops are now widely planted in Canada and the United States. [FN11] Despite this widespread planting of utility-patented seeds, farmers may not readily abide by the patent rights in seeds because of the tradition of saving seed from one crop as the seed for the crop to be grown in the following year. [FN12] Or, in contrast to tradition, farmers may simply want to avoid the annual seed expense for superior seeds by saving seed to produce more than one crop from the seed input purchased from the *577 seed dealer. [FN13] Third, agricultural biotechnology, including its patented seeds, has been very controversial. Litigation is likely to be a regular feature of this broader controversy, extending to litigation about patent rights and their infringement.

[bookmark: Document1zzB14300681690][bookmark: Document1zzB15300681690][bookmark: Document1zzB16300681690]       Patents on seeds and the plants from those seeds obviously differ from patents on most inventions in a fundamental characteristic: reproduction. [FN14] Companies that patent seeds and sell them to farmers clearly must intend farmers to plant those seeds to produce a crop. Consequently, companies are at risk that farmers will save seeds and reproduce the patented product. Companies have developed or are developing two responses to the reproduction risk on patented seeds. First, companies require farmers purchasing the patented seed to enter into a contractual relationship with the company whereby the farmer agrees to produce and market the crop from the patented seeds only for nonreproductive purposes. [FN15] Second, companies are working on genetic trait protection systems that biologically prevent the harvested seeds of planted patented seeds from either being reproductively viable or reproductively expressing the patented trait. Depending on the trait protection system bred into the seeds, farmers could not or would not likely save seeds for replanting in the following crop year because either the saved seed would not grow or the saved seed would not express the desired patented trait. [FN16]

*578 II. Inadvertent Presence

       While companies are at risk of farmers saving patented seeds for reproductive purposes, farmers are at risk of the inadvertent presence of patented seeds on their farmlands.  Inadvertent presence can occur through several events.

        • Plants shed pollen. Pollen from patented plants can travel to the fields of neighbor farmers by wind or insects. Plants pollinated from this pollen flow will produce some number of seeds with the patented traits.
       • Seed is mixed accidentally. Patented seed can mix with nonpatented seed. For example, seeds may be commingled during storage. This often occurs because the same equipment (such as seed drills or harvesting equipment) is used on several fields without the equipment being thoroughly cleaned, or through mistaken loading and handling of seed bags by seed dealers or farmers.

       • Volunteer plants (i.e., plants that sprout and grow from seed of a previous crop) exist in farmers' fields. Several examples suffice to describe the source of volunteer plants. Farmers plant a patented crop on a field one year, and the following year the farmer finds volunteer plants of the patented variety. Farmers have fields next to roads where passing trucks create the conditions for patented seeds to be swept onto the roadside land. Farmers have tires, shoes, or clothes where trapped patented seed comes loose while in another field or on another farm. Wild and domesticated animals spread seed in their manures and from their feet or hair.

       Of course, pollen flow, seed mixing, and volunteer plants occur with all seeds, not just patented seeds.  Yet, these three common events create a unique legal issue when these events involve patented seeds.  That unique legal issue may be phrased as follows: Does the farmer whose land has patented seeds by inadvertent presence infringe the patent rights of the patent holder?

[bookmark: Document1zzB17300681690]       This article addresses this legal issue relating to inadvertent presence and infringement in patent law.  This article purposefully does not address the distinctly different issue of legal liability for inadvertent presence under legal liability regimes such as tort or environmental law.  In order to think clearly and carefully, it is important to keep the ideas and issues relating to inadvertent presence and infringement in patent law separate from inadvertent presence and legal liability. [FN17]

*579 A. Inadvertent Presence: Scope

       In light of pollen flow, seed mixing, and volunteer plants, inadvertent presence of patented seeds will be widespread and, as a practical matter, inevitable.  However, the magnitude of that inadvertent presence can be gauged or even controlled.

       The magnitude of pollen flow depends upon the identity of the crop, the environmental conditions at the time of pollen shed, and the geographical distance between the fields.  Scientific studies on three major transgenic crops indicate the following:

[bookmark: Document1zzB18300681690]        • Adjacent fields of commercial canola will have much less than 1% gene flow; [FN18] 
[bookmark: Document1zzB19300681690]      • A non-transgenic canola field at five meters or more from a transgenic field will have less than 0.14% transgenic seed; at thirty meters, less than 0.03% transgenic seed; [FN19]

[bookmark: Document1zzB20300681690]       • In a soybean experiment with twelve rows of white-flowered beans flanked on each side by four rows of purple-flowered beans, the cross-pollination was 0.41% at .9 meters and 0.03% at 5.4 meters; [FN20] and

[bookmark: Document1zzB21300681690]       • A field study on maize pollen dispersal showed that pollen deposition averaged 89% at 5 meters, 95% at 10 meters, and 98% at 25 meters. [FN21]

[bookmark: Document1zzB22300681690][bookmark: Document1zzB23300681690]       Seed mixing and volunteer plants present questions of proper farm and seed business management.  Mistakes and inattention could result in a few patented seeds being dispersed onto a neighboring farm or could result in full bags of seeds being substituted in a purchase from a dealer or in a planting of a field.  Everyday activities such as driving on roads, using farm equipment, and moving animals will spread seeds unintentionally.  Consequently, the percentage of inadvertent presence from these events cannot be predicted as precisely as pollen flow. [FN22] However, farmers have long experience with land use *580 practices (such as isolation distances and border rows) and agronomic practices (such as crop rotation, roguing, detasseling, seed segregation, and weed control) for producing certified seed crops. Through land use and agronomic practices, the Association of Official Seed Certifying Agencies confidently sets the purity standards for seeds at 95% or above for various crops. [FN23]

[bookmark: Document1zzB24300681690]       What these scientific studies on pollen flow and the seed certification standards indicate is that inadvertent presence, in the vast majority of instances, will constitute a small percentage of a particular seed lot, either in the field or in the bin.  While the specific percentage of inadvertent presence will obviously vary, it is probably accurate to predict that inadvertent presence percentage will be 5% or less (usually significantly less) of a particular seed lot in all but very rare circumstances. [FN24]

B. Inadvertent Presence: Definition

[bookmark: Document1zzB25300681690][bookmark: Document1zzB26300681690]       By definition, inadvertent presence does not exist when a farmer intends the patented seeds to be in his field.  Farmers who save patented seeds from one crop year to plant crops in the following year do not have the patented seed by inadvertent presence. [FN25] Additionally, farmers who allow volunteer patented seeds in a field to sprout and grow to maturity as a volunteer crop do not have the patented seed by inadvertent presence. In both these instances, the farmers intend the patented seed to be their seed stock for a crop. These farmers are not *581 innocent possessors of the patented seed. Rather, these farmers are intentionally using patented seed to produce a crop and, thereby, violate the patent holder's rights unless, of course, the farmer complies with the patent and any accompanying contractual restrictions. [FN26]

[bookmark: Document1zzB27300681690]       Similarly, assuming that a farmer's field has patented seed by inadvertent presence, the farmer no longer has the seeds by inadvertent presence if he intentionally identifies, propagates, and saves the patented seeds as seed stock for a crop in a future year.  This farmer is not an innocent possessor of the patented seed.  Intentionally identifying, propagating, and saving patented seeds as a seed stock for a future crop is an infringement of the patent. [FN27]

[bookmark: Document1zzB28300681690]       Inadvertent presence, as discussed in this article, involves innocent possessors of the patented seed.  Farmers who intentionally and nonmistakenly plant, grow, harvest, or sell a patented crop, without *582 authorization from the patent holder, have straightforwardly infringed the patent and cannot qualify as innocent possessors. [FN28]

C. Inadvertent Presence: Proposed Solutions for Patent Law

       Three approaches--damages, interpreting the words “makes, uses,” and intent-- are discussed initially as proposed solutions for inadvertent presence and infringement under patent law. These three initial approaches may be considered internal to patent law inasmuch as these three approaches discuss proposed interpretations of the federal patent statutes. The author rejects each of these three internal approaches as not adequately resolving the issue. Consequently, the author continues by discussing two additional approaches-- accession/confusion of goods and the law of stray animals--as proposed solutions. These latter two approaches are considered external to patent law inasmuch as they draw on other bodies of case law for the proposed solutions. The federal courts have sufficient equitable powers and analogous case precedents within patent law that federal courts should be able to use these two external bodies of case law as a possible solution to inadvertent presence and infringement under patent law.

       1. Damages

[bookmark: Document1zzB29300681690][bookmark: Document1zzB30300681690]       While skeptical that inadvertent presence was factually true, the court in Monsanto Co. v. Dawson [FN29] held that inadvertent presence did not protect the innocent possessor from liability for infringement. Rather, the court held that the inadvertent presence is relevant to the amount of damages that the jury or judge should award. [FN30] The Dawson opinion does not explain the reasoning for the court's holdings, but it is possible to develop the rationale for the result.

[bookmark: Document1zzB31300681690][bookmark: Document1zzB32300681690]       Patent law section 271(a) in the United States Code does not have a mental element for direct infringement. [FN31] For example, a person is liable for infringement even if the person independently developed the identical product, as patented, and did so without any *583 knowledge that a patent existed or was about to issue. Patent law gives patent holders a monopoly for their patented product during the life of the patent against everyone. Innocent manufacture, use, or sale are not defenses to an infringement action. [FN32] Similarly, the Dawson court likely considered innocent possession through inadvertent presence to be irrelevant because there is no mental element for direct infringement.

[bookmark: Document1zzB33300681690][bookmark: Document1zzB34300681690][bookmark: Document1zzB35300681690]       At the same time, the Dawson court knew that a truly innocent possessor may be protected from unjust harm through the awarding of damages. [FN33] The United States Code allows courts significant equitable discretion to award reasonable royalties, lost profits, or treble damages to patent holders who prove infringement. [FN34] If Dawson proved inadvertent presence, the court knew that it could award Monsanto Company a reasonable royalty as if Dawson had purchased the seed that he inadvertently used. Moreover, the court also knew that it might be able to invoke 35 U.S.C. § 287 [FN35] to award damages only after Monsanto Company notified Dawson of the infringement, if Dawson was factually an innocent possessor of the patented seed.

[bookmark: Document1zzB36300681690]       Using damages as a solution to the inadvertent presence issue makes sense within the parameters of patent law infringement.  However, two objections are easily articulated about this possible solution.  First, the damages solution allows the farmer to be held liable as an infringer.  Second, although costs of litigation likely mean that a patent holder would not sue for infringement if inadvertent presence were factually true, the damages solution allows the patent holder significant discretion about whether to sue for infringement. [FN36] Farmers *584 probably prefer a solution to inadvertent presence, which avoids the negative connotations of being determined an infringer and lessens the discretion of the patent holder about pursuing an infringement action.

       2. Interpreting the Words “Makes” and “Uses”

[bookmark: Document1zzB37300681690][bookmark: Document1zzB38300681690][bookmark: Document1zzB39300681690]       A person infringes a patent whenever that person “without authority makes, [or] uses . . . any patented invention.” [FN37] One author on patented crops argues that farmers do not make or use a patented plant by the acts of planting and growing the crop. [FN38] This author argues that farmers cannot make a patented seed and its crop, unlike the developer of the plant in the laboratory, because planting only allows the seed to grow. Nature makes the plant, not the farmer. Further, this author argues that farmers do not “use” the patented crop if it is a patented herbicide-resistant crop, unless the farmer uses a herbicide that takes advantage of the patented characteristic of herbicide-resistance. [FN39]

[bookmark: Document1zzB40300681690][bookmark: Document1zzB41300681690]       Courts that have ruled on patent infringement disputes between farmers and seed companies have flatly rejected the interpretations of the words “makes” and “uses” set forth in the preceding paragraph. Courts have explicitly held that planting, growing, and harvesting a patented crop is a use of the patented invention. [FN40] Moreover, the Canadian courts have explicitly ruled that the planting and growing of the crop is a use regardless of whether a herbicide is or is not used on the crop. The patented invention is the gene, the cell, or the whole plant (depending upon the patent claims), and this invention is unrelated to whether a farmer applies a herbicide to the crop and, if so, which brand. [FN41]

[bookmark: Document1zzB42300681690]       Courts are unlikely to misinterpret the words “makes” and “uses” (so as to exclude planting, growing, and harvesting as infringing uses of patented seeds) to solve the inadvertent presence issue. Construing the words “makes” and “uses” to exclude planting, growing, and harvesting as infringing actions, in reality, is to deny the validity of patents in crops. If courts desire to deny the validity of patents in plants, courts can construe the patent statutes to exclude plants from patentable*585 subject matter. [FN42] In addition, to construe the word “use” to require the utilization of the specific patented characteristic may make sense to protect farmers when the trait is herbicide-resistance to which the farmer may or may not apply a herbicide. But that definition of “use” offers no protection to farmers when the trait, for example, is insect-resistance or virus-resistance to which the farmer need not apply any additional input. Indeed, when farmers think of these three traits (pesticide-resistance, insect-resistance, and virus-resistance), farmers know they are purchasing better risk-management--risk of weeds, risk of insect infestations, and risk of viral infections--on their farms. By planting and growing patented seeds, farmers use the patented traits in the seeds themselves irrespective of any additional agronomic practices.

       3. Intent

[bookmark: Document1zzB43300681690][bookmark: Document1zzB44300681690]       Inadvertent presence will be a common occurrence for patented plants.  Inadvertent presence then raises the issue of patent infringement because patent law does not recognize “intent” as an element of infringement. Infringement occurs if the defendant, “without authority makes, uses, offers to sell, or sells . . . any patented invention during the term of the patent.” [FN43] This is true regardless of the mental state of the person who does the infringing acts. [FN44]

       Obviously, one possible solution to infringement by inadvertent presence would be to propose that legislatures should add “intent” as an element of infringement. Alternatively, courts could interpolate “intent” into infringement cases involving patented plants.

[bookmark: Document1zzB45300681690][bookmark: Document1zzB46300681690][bookmark: Document1zzB47300681690]       One author has proposed that courts interject an intent element into cases involving patented plants. [FN45] She argues that patented plants, particularly transgenic patented plants, are so fundamentally different from all other patented inventions, because of their reproductive capabilities, that courts should develop different standards for *586 patented plants than for other patented inventions. [FN46] Specifically, she argues that courts should interpret infringement statutes to have an “intent-to-acquire” element for patents involving patented plants. [FN47]

[bookmark: Document1zzB48300681690][bookmark: Document1zzB49300681690][bookmark: Document1zzB50300681690][bookmark: Document1zzB51300681690]       Courts are unlikely to adopt an “intent-to-acquire” standard to solve the inadvertent presence issue in infringement for three reasons. First, patented plants obtained through modern techniques of plant breeding are not the only patented inventions with the characteristic of reproducibility. Plant patents on asexually reproduced plants have existed in United States law for more than seventy years. [FN48] Patented asexually reproduced plants are easily reproducible through, for example, cuttings. As another example, computer programs have been copyrighted since the 1960s. [FN49] Computer programs are easily reproducible through copying on any standard computer. Hence, patented plants are not fundamentally different from other inventions because of the reproductive characteristic. Rather than responding by introducing a mental element into plant patent and computer software infringement actions, courts have responded sensibly that the unauthorized acts of cutting [FN50] and copying [FN51] are acts of infringement that deprive the inventor of her invention. Similarly, courts will sensibly respond that planting, growing, or harvesting a patented plant without authority infringes the patent rights in the plant.

[bookmark: Document1zzB52300681690][bookmark: Document1zzB53300681690]       Second, the proposed “intent-to-acquire” standard is overly broad as a solution for inadvertent presence. As proposed, the “intent-to-acquire” standard is meant to protect persons from infringement actions if they can prove that they did not have the “intent-to-acquire” the patented invention at the time they initially came into possession. Thus, if a person found an asexually-reproducible plant in her garden, a software program on her computer, or a utility patented plant on her farm, the “intent-to-acquire” standard would allow that person forever after to engage in the volitional actions of cutting, copying, or growing without liability for patent infringement. Obviously, the “intent-to-acquire” standard would significantly deprive patent holders of their limited monopoly rights under patent law. Indeed, as applied to utility patented plants, the “intent-to-acquire” standard is meant to allow the saving of seed by farmers for future crops. [FN52] Thus, *587 the “intent-to-acquire” standard is not directed narrowly (or even primarily) at the issue of inadvertent presence in infringement actions. Neither legislatures nor courts are likely to adopt an “intent-to-acquire” standard for infringement actions because that standard radically deprives the patent owner of its limited monopoly and basically destroys the economic incentive patent law offers for inventive creativity. [FN53]

       Third, the utility patent statutes do not distinguish between technologies.  Hence, there is no statutory basis for treating infringement in plant breeding technologies differently from infringement in any other technology.  As for inventions by all other technologies, “intent” is not an element of infringement. Consequently, courts have no statutory basis for adding “intent” as an element of infringement for plant breeding technologies.

       4. An Inadvertent Presence Exception to the Infringement

[bookmark: Document1zzB54300681690]       In light of the factual reality that inadvertent presence will exist for patented crops, the patent statutory provisions on infringement could be amended to provide for an explicit exception from infringement liability for inadvertent presence. [FN54] Obviously, a statutory exception could be a solution to the inadvertent presence issue. However, political difficulties exist with this legislative solution.

[bookmark: Document1zzB55300681690]       Whether the legislature is motivated to adopt an exception for inadvertent presence is likely contingent on both constituencies (the inventor community and the farmer community) agreeing to support a specific proposal.  These two constituencies may have difficulty in reaching agreement on a specific proposal due to differing interests about the precise language and scope of the exception and about who should bear the burden of proof relating to inadvertent presence. [FN55]

[bookmark: Document1zzB56300681690]*588 D. Accession and Confusion of Goods [FN56]

[bookmark: Document1zzB57300681690][bookmark: Document1zzB58300681690]       Accession and confusion of goods are closely related legal concepts. [FN57] Courts use both concepts to determine the title to and ownership of personal property when the personal property of two persons becomes intermingled or commingled. Courts use the concepts of accession and confusion of goods to answer the following question: Which of the two owners of personal property that has become intermingled or commingled has title to the intermingled or commingled item or mass? [FN58]

[bookmark: Document1zzB59300681690]       While the legal concepts of accession and confusion of goods are closely related, definitions allow conceptual separation.  American Jurisprudence, Second defines these terms. Accession “generally signifies the acquisition of title to personal property by its conversion into an entirely different thing by labor bestowed on it or by its incorporation into a union with other property.” [FN59] Confusion of goods is defined as a common law doctrine that

[bookmark: Document1zzB60300681690]        deals with the method by which one may get title to personal property that has been indistinguishably or inseparably intermingled with one's own property.  As a general rule, the confusion of goods theory attaches only when the commingled goods of different parties are so confused that the property of each cannot be distinguished, or when the goods and services contributed create a new thing with an identity separate from the component parts. [FN60]
[bookmark: Document1zzB61300681690][bookmark: Document1zzB62300681690][bookmark: Document1zzB63300681690]       Accession fits a fact pattern in which the personal property of two owners becomes incorporated or united into one new item of personal property that is different in kind from the initial items of personal property.  For example, if a lawful possessor of land uses the clay from the land to make bricks, but is then lawfully dispossessed of the land by the true owner, who owns the bricks (the maker of the bricks or the true owner of the land)?  In 1829, the Court of Appeals of Kentucky used the concept of accession to hold that the true owner of the land owned the unburnt bricks while the dispossessed possessor of the land *589 owned the burnt bricks. [FN61] The Court of Appeals opined that the unburnt bricks were still clay (the land) and belonged to the landowner. [FN62] The Court of Appeals also opined that the burnt bricks were no longer clay because “the inherent qualities of the clay have been transmuted by burning.” [FN63]

       If the Kentucky court's opinion was  applied to cross-pollinated seed, the Kentucky court could use the concept of accession to decide who (the patentee of a plant or the farmer of a field) owns seed that develops from the pollen drift of a patented crop onto the plants of a farmer growing a nonpatented crop.  Accession fits the fact pattern of pollen-drift seeds.

[bookmark: Document1zzB64300681690]       Confusion of goods fits the fact pattern in which the personal property of two owners is combined into one item or mass to become unidentifiable or indistinguishable even though the personal property of the two owners has not become one new item of personal property different in kind from the original items of personal property.  For example, a logger cut timber from his own land and, due to confusion about boundaries, the land of a neighbor.  The logger worked the timber into staves, which were identical and indistinguishable regardless of whether the timber came from the logger's land or came from the neighbor's land.  In 1902, the Supreme Court of Arkansas used the legal concept of confusion of goods to rule that both the logger and the neighbor had ownership claims to a determinative share of the staves. [FN64]

       If the Arkansas court's opinion was applied to plants, the Arkansas court could use the concept of confusion of goods to determine who (the patentee of a plant or the farmer of a field) owns volunteer plants and the harvested seed from those volunteer plants that are on the farmer's field by inadvertent presence.  Confusion of goods fits the fact pattern of inadvertent presence from volunteer plants and mixed seeds (as contrasted to pollen-drift seeds).

[bookmark: Document1zzB65300681690][bookmark: Document1zzB66300681690]        *590 Two authors who have addressed the issue of inadvertent presence and infringement liability have urged courts to adopt the law of accession and confusion of goods (in English legal terminology, the law of admixture) as a solution to the issue. [FN65] These authors urged that “judicial creativity in this area is precisely the sort of intervention that will be needed to deal with an almost entirely new form of technology, and the problems flowing from it, which a patent law still rooted in concepts designed to deal with mechanical inventions seems unable to anticipate.” [FN66]

       This author agrees that the law of accession and confusion of goods could serve as legal concepts by which to resolve the issue of inadvertent presence and patent infringement.  However, there are several drawbacks to using these legal concepts as the conceptual solution.

[bookmark: Document1zzB67300681690][bookmark: Document1zzB68300681690]       The law of confusion of goods developed from necessity to resolve disputes between competing owners of property when the intermingled or commingled properties were unidentifiable and indistinguishable.  If the property of the two owners can be separated (i.e., identified and distinguished), the law of confusion of goods does not apply. [FN67] With respect to volunteer plants and mixed seeds, scientific tests exist that can accurately identify and distinguish, at the genetic level, patented plants/seeds from the nonpatented plants/seeds, [FN68] even though to the human eye these plants and seeds are exactly the same. Consequently, it is doubtful that parties to a patent infringement dispute could invoke the law of confusion of goods to resolve the issue of inadvertent presence.

       The law of accession attempts to resolve disputes between competing property owners by looking at factors that compare the essence of the original item of tangible property with the essence of the new intermingled or commingled item of tangible property.  Using the concept*591 of accession, courts attempt to answer questions about the essence of the tangible property, like the following:

[bookmark: Document1zzB69300681690]        • What is the principal portion and what is the accessory portion of the new item of property; [FN69] 
[bookmark: Document1zzB70300681690]      • Has there been a change in identity (species) between the original item of property and the new item of property; [FN70]

[bookmark: Document1zzB71300681690]       • Which is the greater, primary, dominant chattel and which is the lesser, secondary, subordinate chattel; [FN71]

[bookmark: Document1zzB72300681690]       • What is the relative value or relative worth of the original item of property as compared to the new item of property; [FN72]

[bookmark: Document1zzB73300681690]       • What is the moral blameworthiness of the competing owners (for example willful trespass, innocent trespass, accidental trespass) so as to protect the innocent owner? [FN73]

[bookmark: Document1zzB74300681690]       These essence questions do not give clear and consistent guidance to courts as to how to resolve ownership disputes about intermingled or commingled property.  The questions appear to call forth highly subjective responses from the judges handling the property dispute.  Any answers to these questions will almost assuredly guarantee differences of opinion that will not create predictable results that treat like-cases alike. [FN74]

       Additionally, the doctrines of accession and confusion of goods are designed for tangible personal property.  It is not clear how these *592 doctrines can be adapted easily, or sensibly, to patents that are intangible personal property.

[bookmark: Document1zzB75300681690]       In light of these drawbacks to the law of confusion of goods and the law of accession, these two legal concepts are not good candidates for a satisfactory resolution of the issue of inadvertent presence in patent infringement. [FN75] Yet, both legal concepts enfold ideas that are worth pursuing to gain a satisfactory resolution of the inadvertent presence issue. The law of stray animals enfolds the worthwhile ideas from the law of confusion of goods and the law of accession without their drawbacks. I propose that the law of stray animals is a very helpful guide to judges as they grapple with the issue of inadvertent presence in patent infringement. As a very helpful guide, the law of stray animals is the best candidate for a satisfactory resolution, in most fact patterns, of the issue of inadvertent presence in patent infringement cases.

III. The Law of Stray Animals

       This next section will provide a discussion of the legal principles of the law of stray animals.  After describing these principles, this article will end by applying the law of stray animals to several scenarios in which inadvertent presence in infringement actions may be an issue.

[bookmark: Document1zzB76300681690][bookmark: Document1zzB77300681690][bookmark: Document1zzB78300681690][bookmark: Document1zzB79300681690][bookmark: Document1zzB80300681690][bookmark: Document1zzB81300681690][bookmark: Document1zzB82300681690]       The law of stray animals consists of three strands--the law of estrays rooted in common law as supplemented by statutes; [FN76] the law of animals running at large rooted in various state statutes as supplemented by court decisions; [FN77] and the common law action of distraint that allows one person to seize the personal property (in this instance, animals) of another person in specified circumstances. [FN78] The law of *593 estrays differs conceptually from the law of animals running at large in that estrays are animals of unknown ownership while animals running at large are most often animals of known ownership running free from the control of the owner. [FN79] The action of distraint applies to both estrays and to animals running at large. [FN80] In particular factual circumstances, especially as to whether a specific statute applies to the factual circumstances in dispute, the differences between these three strands may be legally significant. However, for the purposes of this article, the melding of these three strands into one strand--as the law of stray animals--does no harm and, in fact, allows for clarity of concept and understanding with regards to proposed solution for the issue of inadvertent presence in patent infringement. [FN81] The law of stray animals balances competing interests of two persons--the interests of the person who suffers damage caused by the roving animal and the interests of the person who owns the stray animal. [FN82]

[bookmark: Document1zzB83300681690]       The person who suffers a trespass to land by a roving animal has the legal right to protect person and property from damage.  The person who acts to protect against damage by a roving animal acts from necessity and has no obligation to suffer patiently and passively as the damage occurs.  In the usual fact pattern, the person acting to protect against damage has two physical options with respect to the roving animal--seize the animal or drive it away. [FN83]

[bookmark: Document1zzB84300681690][bookmark: Document1zzB85300681690][bookmark: Document1zzB86300681690]        *594 If the person acting to prevent damage seizes the animal, the seizing person gains the common law right of distraint to hold the animal as a pledge until the animal's owner compensates the seizing person for the damages the roving animal has caused. [FN84] Moreover, if the person seizing the animal incurs expenses in the care and custody of the animal before the animal's owner reclaims it, the person seizing the animal is legally entitled to compensation for these expenses from the animal's owner. [FN85] Ultimately, if the person seizing the animal does not receive proper compensation from the animal's owner, the person seizing the animal gains the legal authority to sell the animal to recover the damages and the expenses. [FN86]

       While the owner of the land trespassed by the roving animal can protect against the animal, the landowner also acquires obligations to the owner of the animal.  The landowner's obligations can be stated as two general principles: (1) the landowner has the obligation of reasonable concern for the trespassing animals as the property of another; and (2) the landowner has the obligation to protect the title (ownership claims) of the owner of the trespassing animal.

[bookmark: Document1zzB87300681690][bookmark: Document1zzB88300681690][bookmark: Document1zzB89300681690][bookmark: Document1zzB90300681690]       When a landowner takes protective actions against the trespassing animals by driving the animals away, the landowner can use only reasonable force.  Consequently, the landowner cannot kill a trespassing domesticated animal unless the trespassing animal is in the act of doing bodily harm to persons or animals lawfully occupying the land being trespassed. [FN87] The landowner cannot use excessive force to beat or injure the trespassing animal as the landowner drives the animal *595 away from the property upon which the trespass is occurring. [FN88] The landowner driving trespassing animals away from his land cannot drive them excessive distances, or in a direction that exposes the trespassing animals to injury or emaciation. [FN89] Finally, the landowner seizing the trespassing animals must provide reasonable care for the animals during the time the landowner has the animals impounded. [FN90] Each of these landowner obligations of reasonable concern for the trespassing animals allows the landowner to protect his real estate from trespass while simultaneously preserving the trespassing animals as the property of another.

[bookmark: Document1zzB91300681690][bookmark: Document1zzB92300681690][bookmark: Document1zzB93300681690][bookmark: Document1zzB94300681690][bookmark: Document1zzB95300681690]       When a landowner seizes trespassing animals, the landowner cannot act towards the seized animals in a manner that violates the ownership claims of the owner of the animals.  One purpose of statutes on estrays and animals running at large is to help identify and reunite the roving animals with their owners. [FN91] Defendants who distrain roving animals should comply with these statutes so that the owner's title in the animals is protected. [FN92] Consequently, the landowner may not claim the animals as his own and sell them as part of his own herd or *596 flock. [FN93] The landowner may not work the animals as his own, even if the landowner worked the animals as compensation for the trespassory damages or the expenses of care and upkeep. [FN94] The landowner cannot refuse to return the animals when the owner properly requests their return by identifying the animals and offering reasonable compensation for damages and expenses. [FN95] If the distraining landowner does any of the acts just described, the landowner commits the tort of conversion and loses the claim for damages and expenses relating to the distrained animal.

[bookmark: Document1zzB96300681690]       Although the owner of the land trespassed cannot violate the ownership rights of the owner of the stray animal, the stray animal's owner has the concurrent obligation to respond promptly to reclaim the stray animal.  The owner of the stray animal cannot allow the animal to impose the burden of self-protection for the trespassed land, nor the burden of reasonable care for the stray animal, upon the owner of the lands trespassed. [FN96]

[bookmark: Document1zzB97300681690][bookmark: Document1zzB98300681690][bookmark: Document1zzB99300681690]        *597 Straying male animals often stray in order to breed the female animals on neighboring lands. If the straying animal impregnates the female animals while trespassing, the owner of the female animal owns the offspring. [FN97] In addition, the owner of the female animal has two possible measures of damage arising from the trespassory breeding. First, in accordance with the greater number of authorities, the owner of the female animal is entitled to establish that the female animal has been injured or diminished in value by reason of the trespassory breeding. [FN98] Second, in a minority of jurisdictions, the owner of the female animal is also entitled to show the difference in value of the offspring born from the trespassory breeding as compared to the value of the offspring that the female would have produced if no trespassory breeding had occurred. [FN99]

[bookmark: Document1zzB100300681690]       Shifting the focus from the rights and obligations of the owner of the land upon which the roaming animal trespassed to the liability exposure of the owner of the straying animal, the law of stray animals provides another set of legal rules.  Courts do not allow persons who trespass willfully with their animals to benefit from their willful conduct.  Consequently, owners may not herd animals onto another's land or across another's land for purposes of pasture, water, or passage.  If an owner allows an animal to willfully trespass upon the land of another, the owner of the animal is strictly liable for all property and personal damages that occur. [FN100]

[bookmark: Document1zzB101300681690][bookmark: Document1zzB102300681690]        *598 The owner of the animals has a different liability exposure if the animals trespass upon the lands of another by a nonwillful trespass. Straying animals that break free from confinement, that break into the fenced fields of neighbors, or that wander upon unenclosed lands are committing a nonwillful trespass. [FN101] Indeed, if the neighbor has the duty to fence animals out, animals entering onto lands that the neighbor has not properly fenced do not commit a trespass at all. [FN102]

[bookmark: Document1zzB103300681690][bookmark: Document1zzB104300681690][bookmark: Document1zzB105300681690]       In nonwillful trespass situations, courts often distinguish between damages to property and damages to persons. [FN103] Owners of straying animals are liable for property damages without regard to the owner's fault in allowing the animals to stray. [FN104] However, the owner of the lands upon which the nonwillful trespass has occurred must prove aggravating damages to fields, crops, or animals in order to recover more than the nominal damages that automatically accrue with the trespass itself. [FN105]

[bookmark: Document1zzB106300681690][bookmark: Document1zzB107300681690][bookmark: Document1zzB108300681690]        *599 By contrast, courts have been much more reluctant to impose liability upon owners of straying animals for personal injuries. [FN106] Some courts adopt strict liability as the correct standard by which to impose liability upon owners of trespassing animals that cause personal injury. [FN107] Other courts have explicitly rejected strict liability as the standard for imposing liability for personal injuries. Many of these courts often require the injured party to prove that the owner of the trespassing animal was negligent in allowing the animal to become a trespasser. [FN108]

[bookmark: Document1zzB109300681690][bookmark: Document1zzB110300681690]       In limited circumstances, owners of lands being trespassed upon by roaming animals are entitled to an injunction against the owner of the animals to make the owner control the animals.  The courts have limited the remedy of injunction to trespassory situations in which the trespass is willful or continuing and the injunction is necessary to prevent great and irreparable injury.  Even if the trespass from roving animals is likely to be continuing, most courts have refused to grant an injunction unless the damages from the continuous trespasses are significant in amount and impact. [FN109] Courts expect neighbors to understand the wandering nature of domestic animals. Consequently, *600 courts redirect neighbors to their remedy at law for damages and limit the remedy of injunction to the most egregious cases. [FN110]

[bookmark: Document1zzB111300681690]       From this survey of the law of stray animals, the law of stray animals has several qualities that may be important in the resolution of infringement matters involving inadvertent presence.  Courts have created a set of rules for the law of stray animals that has been stable for almost two hundred years. [FN111] As a consequence of this stability, litigants in stray animal cases are likely to be able to understand the rules and to predict the legal rulings that courts would render in resolving the litigation. In addition, courts have created a set of rules for the law of stray animals that emphasize two underpinning values. Courts have sought commonsense rules that foster the peaceful co-existence of the owners of land with the owners of animals. Courts have devised a set of rules for stray animals that promotes accommodation (i.e., neighborliness) between landowners and owners of animals. The law of stray animals has the qualities of stability, predictability, common sense, and accommodation.

IV. Applying the Law of Stray Animals to Inadvertent Presence in Infringement Actions

[bookmark: Document1zzB112300681690]       The Federal Trial Court of Canada addressed the law of stray animals briefly in its opinion in Monsanto Canada Inc. v. Schmeiser. [FN112] Federal Judge W. Andrew McKay wrote,

[bookmark: Document1zzB113300681690]        I do not agree that the situation is comparable to the “stray bull” cases that recognize that the progeny of stray bulls impregnating cows of another belong to that other, and that the owner of the straying bull may be liable in damages that may be caused to the owner of the cows. . . . Monsanto does have ownership in its patented gene and cell and pursuant to the Act it has the exclusive use of its invention. That is an important factor which distinguishes this case from the others on which the defendants [Schmeiser] rely. [FN113]
[bookmark: Document1zzB114300681690]       Judge McKay did not further develop the applicability of the law of stray animals. [FN114]

[bookmark: Document1zzB115300681690][bookmark: Document1zzB116300681690][bookmark: Document1zzB117300681690]        *601 The Canadian Federal Court of Appeal did not mention stray bulls or stray animals in its opinion in Schmeiser v. Monsanto Canada Inc. [FN115] However, the Canadian appellate court articulated concern about inadvertent presence as a likely future issue in patent infringement actions. Judge Sharlow wrote that “[i]n my view, it is an open question whether Monsanto could, in such circumstances [inadvertent presence], obtain a remedy for infringement on the basis that the intention of the alleged infringer is irrelevant. However, that question does not need to be resolved in this case.” [FN116] Judge Sharlow did not resolve the issue of inadvertent presence in the Schmeiser appeal because Mr. Schmeiser intentionally planted, grew, and harvested seed saved from his 1997 fields that he knew or should have known were Monsanto Canada Inc.'s patented seeds. [FN117]

       The above analysis demonstrates that the law of stray animals is uniquely applicable to the issue of inadvertent presence as infringement.  It is to this application of the law of stray animals that we will now turn by discussing the meaning and impact of the law of stray animals in several likely scenarios of inadvertent presence.

A. Scenario One: Volunteer Plants and Mixed (Patented and Nonpatented) Seeds

[bookmark: Document1zzB118300681690][bookmark: Document1zzB119300681690]       In the Schmeiser case, Schmeiser offered evidence that the patented plants came to be on his land because a neighbor spilled patented canola seed from a broken seed bag and drove past his land with harvested patented canola seed in uncovered truck beds. [FN118] If the patented seeds had come onto Schmeiser's land under these circumstances, Schmeiser would have a legitimate claim of inadvertent presence. [FN119] This evidence is similar to the possibility of inadvertent presence arising from volunteer crops and the mixing of seeds. How would the law of stray animals address inadvertent presence from volunteer crops and the mixing of seeds?

[bookmark: Document1zzB120300681690]        *602 Farmers who find stray animals on their lands or mixed with the farmer's own animals have the right to seize the trespassing animals. Similarly, farmers who find patented plants from volunteers or the mixture of seeds on their lands should be entitled to seize the plants as trespassers. Once seized, the farmer can request the owner of the patented plants to reclaim them promptly. [FN120] If the owner of the patented plants does not promptly reclaim them, the farmer can take other appropriate measures, comparable to driving stray animals away, to clear his land of the trespassing plants. Appropriate measures to clear the land would include treating the trespassing plants as weeds. If the farmer incurred nontrivial expenses in containing or in clearing the land of the trespassing plants, the farmer would have a claim for damages against the owner of the patented plants to compensate for these expenses.

       None of the farmers' actions described in the preceding paragraph should be considered infringement.  Farmers exercising their rights to seize, request retrieval, clear the land, and seek compensation for expenses are not engaging in the statutory acts of infringement--i.e., making, using, selling, or offering for sale the patented plants.

[bookmark: Document1zzB121300681690][bookmark: Document1zzB122300681690]       While farmers have the right to seize trespassing animals, owners of the trespassing animals do not lose their ownership rights simply because the animals have strayed.  The owners of straying animals keep their ownership rights but are subject to liability for damages.  Likewise, the owners of patented plants should not lose their ownership rights in trespassing plants simply because the plants have strayed onto lands where the plants are not wanted. [FN121] The owners keep their rights in the patented plants but become subject to liability for any damages caused by the trespass. [FN122]

[bookmark: Document1zzB123300681690][bookmark: Document1zzB124300681690]       When farmers seize trespassing animals, the farmers may not claim the trespassing animals as their own nor use the trespassing animals in a manner that subverts the ownership claims of the animals' owners.  If farmers claim or use trespassing animals, farmers commit the tort of conversion.  Similarly, farmers who seize trespassing plants cannot exercise ownership rights over the trespassing plants.  If these *603 farmers plant, grow, and harvest the trespassing patented plants, they have committed the tort of conversion. Translated into patent law, farmers who commit the tort of conversion against trespassing plants have engaged in acts of infringement for which the farmer is liable as an infringer. [FN123] Moreover, by engaging in tortious acts constituting infringement, farmers lose their claim for compensation for any damages incurred in containing or clearing the plants. [FN124]

B. Scenario Two: Cross-Pollination

       Inadvertent presence can also occur because of pollen flow from the patented plants to nonpatented plants on neighboring lands.  Inadvertent presence from pollen flow is analogous to the stray bull cases.  What are the legal implications of the stray bull cases for patent infringement actions?

[bookmark: Document1zzB125300681690][bookmark: Document1zzB126300681690]       Farmers whose female animals are bred by straying male animals are the owners of the offspring born of the trespassory breeding.  Moreover, these farmers are entitled to damages to the female and, in some jurisdictions, for the reduced value of any offspring born from the trespassory breeding.  Applying these legal rules to straying crops, farmers whose plants are pollinated as a result of pollen flow from patented plants would own the seed produced by the pollination. [FN125] If the seed produced by this trespassory pollination has a reduced value as a harvested crop, the farmer may have a damages claim for that reduction in value. [FN126]

[bookmark: Document1zzB127300681690]        *604 While by analogy to the law of stray animals the farmer whose plants have been cross-pollinated owns the seeds created, the law of stray animals involves a balance between the rights of the farmer whose land has been trespassed and the ownership rights of the owner of the straying animal. In other words, ownership of the cross-pollinated seeds does not necessarily mean ownership of the patented genes and cells within those cross-pollinated seeds. For purposes of infringement, courts are likely to distinguish between ownership in the tangible seeds created by cross-pollination and ownership in the intangible intellectual property contained within those seeds in the patented genes and cells. [FN127]

[bookmark: Document1zzB128300681690][bookmark: Document1zzB129300681690]       Distinguishing between the farmer's ownership rights in the tangible seeds and the patent holder's ownership rights in the patented gene and cell should lead to the conclusion that the farmer who owns the tangible cross-pollinated seeds does not commit an infringement by ownership of the seeds alone.  The farmer claiming ownership of the tangible seeds would claim protection against infringement by presenting the affirmative defense of implied license. [FN128] The patent holder with rights in patented seeds knows that pollen flow will occur and that farmers will have cross-pollinated plants in their fields. The law of stray animals, if applied, suggests that the farmer should have ownership rights in the tangible cross-pollinated seeds. In light of the reality of pollen flow and the analogy to the law of stray animals, the farmer who owns the cross-pollinated seeds should be allowed to prove an implied license, thus allowing a harvest of those seeds as the farmer's crop. [FN129]

[bookmark: Document1zzB130300681690]       The implied license, in this context, is equivalent to an express license from the patent holder for patented seeds.  Hence, the farmer *605 who owns cross-pollinated seed has the license to harvest for a single commercial crop but is prohibited from saving seed for planting or for supplying seed to anyone for planting. The patent holder retains ownership of the genes and cells as the intangible intellectual property protected by the patent. [FN130]

       If the farmer exercises control over the tangible seeds beyond harvesting for sale as a commercial crop, the farmer is acting outside the scope of the implied license.  For example, if the farmer segregated the cross-pollinated seed from seed not cross-pollinated, if the farmed saved and replanted the cross-pollinated seed, or if the farmer sold or offered for sale the cross-pollinated seed for reproductive purposes, the farmer would be liable for infringement.  These actions of segregating, planting, selling, or offering for sale the cross-pollinated seeds for reproductive purposes are actions of infringement because the farmer is exercising ownership over the patented genes and cells without the authorization of the patent holder.

C. Scenario Three: Farmers as Seed Growers

       In the two preceding scenarios about the inadvertent presence of patented plants, there is an implied assumption that the farmer is engaged in commodity crop production.  However, what if the farmer is engaged in the production of a crop as a source of seed?  How does analogizing to the law of stray animals affect patent infringement claims against a farmer who is a seed grower?

       Farmers engage in the production of a crop for seed in three distinct ways.

[bookmark: Document1zzB131300681690]        • Bin-run farmer: [FN131] A farmer grows seed for commodity production but saves some of the seed, often in the farmer's own bins, as the source of seed for the following year for the farmer's own fields.
[bookmark: Document1zzB132300681690][bookmark: Document1zzB133300681690][bookmark: Document1zzB134300681690]       • Brown-bagging farmer: [FN132] A farmer grows a crop but saves much of the crop for sale as a seed supplier to other farmers. As standard operating procedure, the brown-bagging farmer saves seed from his crop, conditions the seed for sale to others, and packages the seed in brown bags for purchase by other farmers. The brown-bagging farmer often pays a commercial seed dealer for storage space, seed conditioning, packaging, bagging, and marketing services. [FN133] A brown-bagging farmer is a bin-run *606 farmer who has expanded the saving of seed into the commercial sale of seed to other farmers. [FN134]

       • Contract Farmer: A farmer may grow seed for a seed company under contract with the company. A contract farmer is the source of the seed company's seed inventory.

[bookmark: Document1zzB135300681690]       If the bin-run farmer or the brown-bagging farmer is saving seed from plants that the farmer knew were patented plants, the farmer is clearly and unequivocally infringing the patent rights of the patent holder. [FN135] For farmers saving seed of patented plants that the farmer grew as patented plants, there is no inadvertent presence issue in the infringement litigation. If the contract farmer is growing patented seed for the seed company holding the patent rights, the farmer obviously has an express license to grow that particular patented seed. The contract farmer licensed to grow a particular patented plant has no inadvertent presence for that particular patented plant.

[bookmark: Document1zzB136300681690][bookmark: Document1zzB137300681690][bookmark: Document1zzB138300681690][bookmark: Document1zzB139300681690]       But what if the farmer were growing a nonpatented crop that legally can be used as a source of either bin-run, brown-bagged, or contract seed and the seed tested positive for the presence of a patented seed?  Is this seed farmer liable for infringement if he uses the seed from his field? [FN136] So long as presence of the patented seed was inadvertent,*607 the law of stray animals (as described and applied in the two preceding scenarios) means that the farmer whose seed has tested positive for the presence of a patented seed has not committed an act of infringement. This is true even if a court were to consider passive, unknowing possession of the patented seed mixed with the farmer's seed stock as an infringement. [FN137] In this circumstance, courts should decline to award the patent holder any damages. Prior to the testing of the farmer's seed stock, the farmer almost assuredly would not have any knowledge that patented seed was mixed into his seed stock. Patent holders are not entitled to damages for patent infringement until the person charged with infringement has notice of the infringement. [FN138] Notice comes when the patent holder tests the seed and informs the farmer that the test shows the presence of patented seed. [FN139]

       Once the farmer learns that his seed has tested positive, however, the farmer has the notice required by the utility patent law.  After the positive test, the farmer knows that he will commit infringement if he plants, grows, harvests, sells the seed, or offers the seed for sale.  Hence, once a seed grower's seed tests positive for the presence of a patented seed, he cannot use the seed as a seed stock without becoming an infringer.

       Yet, to limit the farmer who is a seed grower to selling the seed as a commodity grain does not properly balance the property rights of *608 the farmer in the seed and the patent holder's rights in the patented genes, cells, or seeds. To limit the farmer who is a seed grower to selling the seed as a commodity grain effectively deprives the farmer of his rights in the seed as seed stock. The proper balance would respect the ownership rights of both the farmer and the patent holder.

[bookmark: Document1zzB140300681690]       To strike the proper balance that protects the ownership rights of both the farmer and the patent holder, courts should utilize the injunctive power as set forth in 35 U.S.C. § 283. The section reads, “The several courts having jurisdiction of cases under this title may grant injunctions in accordance with the principles of equity to prevent the violation of any right secured by patent, on such terms as the court deems reasonable.” [FN140]

[bookmark: Document1zzB141300681690]       Under this statutory provision, the courts have discretion to grant injunctions in this scenario. [FN141] Using the law of stray animals as the source of the principles of equity, the court should grant the patent holder an injunction to prohibit the farmer from further propagating the seed by planting on his own farm or by selling to other farmers. Furthermore, the court should specify in the injunction that the farmer must deliver the seed stock to the patent holder. However, the court should grant this injunction only on the reasonable terms that the patent holder compensates the farmer for the farmer's loss of his seed stock.

[bookmark: Document1zzB142300681690]       If the farmer could prove that he was a bin-run farmer for that crop year, the patent holder would have to pay the cost for comparable nonpatented seed for the bin-run farmer.  If the farmer could prove that he was a seed supplier to other farmers through brown-bagging, the patent holder would have to compensate the brown-bagging farmer for the lost sales.  If the farmer were a contract farmer, the patent holder would have to compensate the contract farmer for the value of the contract.  Courts in patent infringement litigation, just as courts in stray animal cases, should use their injunctive power to achieve a commonsense, neighborly solution that protects both the farmer and the patent holder. [FN142]

D. Scenario Four: Organic Grower

       In the previous three scenarios, the farmers were assumed to be nonorganic farmers.  What if the scenario involved an organic farmer? *609 How would the law of stray animals apply to organic farmers to resolve the inadvertent presence issue in infringement litigation?

[bookmark: Document1zzB143300681690]       Section 205.2 of the National Organic Program of the United States Department of Agriculture specifically states that among the excluded methods of product are “methods used to genetically modify organisms.” [FN143] Therefore, organic farmers must not use transgenic crops for their organic crops nor their organic seed production or seed source. As long as the organic crop farmer or the organic seed farmer does not use transgenic plants or seeds, the organic grower does not lose organic certification for the organic crop or the organic seed. Specifically, comments to section 205.2 explain,

[bookmark: Document1zzB144300681690]        The presence of a detectable residue of a product of excluded methods alone does not necessarily constitute violation of this regulation.  As long as an organic operation has not used excluded methods and takes reasonable steps to avoid contact with the products of excluded methods as detailed in their approved organic system plan, the unintentional presence of the products of excluded methods should not affect the status of an organic product or operation. [FN144]
       Once an organic farmer learns of the inadvertent presence of transgenic crops, the organic farmer has the obligation to take responsible steps to avoid the contact.

[bookmark: Document1zzB145300681690]       Using the law of stray animals, the courts should hold that organic farmers are taking responsible steps to avoid contact with the excluded method (transgenic plants and seeds) if they isolate the volunteer transgenic plants, the mixed seeds, or the harvested mixed seeds and request that the patent holder  reclaim their patented seeds and plants.  The patent holder would then have the duty to promptly respond to remove the transgenic plants and seeds from the organic farmers' fields. [FN145] Just as in Scenario Two, the organic farmer would not be an infringer solely because of the inadvertent presence of the patented transgenic crop.

       If the organic farmer were a producer of organic seed, the courts should hold that the organic farmer is taking responsible steps if the organic farmer prevents the organic seed crop mixed with transgenic seeds from entering the market for organic seed supplies.  The patent holder could reclaim the organic seed crop by asking for an injunction against further propagation or sale of the seed source.  Just as in Scenario*610 Three, the patent holder should be awarded the injunction only if the patent holder compensates the organic seed grower for the loss of the seed crop.

[bookmark: Document1zzB146300681690]       While the organic farmer may be most concerned about patented transgenic seeds and plants due to concerns about complying with organic certification standards, [FN146] the organic farmer is assuredly equally concerned about protection from infringement liability for patented nontransgenic seeds and plants. The resolution of the inadvertent presence issue relating to patented transgenic seeds and plants, offered in the immediately preceding paragraphs, should be equally applicable to the inadvertent presence issue relating to patented nontransgenic seeds and plants. Patent law will draw no distinction between transgenic and nontransgenic crops insofar as patent rights are concerned. By using the law of stray animals as the source of precedent, the organic farmer scenario has a stable, predictable resolution to the inadvertent presence issue in infringement litigation for both patented transgenic and patented nontransgenic seeds and plants.

V. Conclusion

       The issue of inadvertent presence in infringement cases is a significant issue in the law of utility patents for plants.  Commentators have suggested a variety of possible solutions to this issue.  This article has described and defined the inadvertent presence issue and discussed the possible solutions.  More boldly, this article has proposed that the most viable solution to the inadvertent presence issue for utility patent law is found by using and analogizing to the law of stray animals.  Courts can find in the law of stray animals the stable, predictable, common-sense, and neighborly rules that protect both the farmer who experiences inadvertent presence and the patent holder who has intellectual property rights in the straying seeds and plants.
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[bookmark: Document1zzF20300681690][FN20]. Jeffery D. Ray et al., Soybean Natural Cross-Pollination Rates Under Field Conditions, 2 Envtl. Biosafety Res. 133 (2003).

[bookmark: Document1zzF21300681690][FN21]. Katie Eastham & Jeremy Sweet, Eur. Env't. Agency, Genetically Modified Organisms (GMOs): The Significance of Gene Flow Through Pollen Transfer, Environmental Issue Rep. No. 28, at 7, 39 (2002) (discussing a Canadian study and reproducing an informational table).

[bookmark: Document1zzF22300681690][FN22]. For a general discussion relating to inadvertent presence, see GM Sci. Review Panel, GM Science Review: First Report (July 2003), http:// www.gmsciencedebate.org.uk/report/pdf/gmsci-report1-full.pdf. Subchapters 7.1 Introduction and 7.2 Gene flow between crop varieties at pages 195-214 are especially helpful. Cf. F.J. Sundstrom et al., Identity Preservation of Agricultural Commodities (Agric. Biotechnology in Cal. Series Publ'n No. 8077, 2002), at http://www.anrcatalog.ucdavis.edu/pdf/8077.pdf.

[bookmark: Document1zzF23300681690][FN23]. Assoc. Off. Seed Certifying Agencies, Genetic and Crop Standards (2001). The seed purity standards for hybrid corn are 98%; cotton, 98%; soybean, 98%. Id. at 2-29, 2-31, 2-98.

[bookmark: Document1zzF24300681690][FN24]. In light of the fact that inadvertent presence will be at a very low percentage in a particular field or particular bin, patent holders are very unlikely to institute infringement proceedings against a farmer for inadvertent presence.
        In its legal factum (brief) in the Supreme Court of Canada, Monsanto Canada Inc. and Monsanto Company (the respondents) wrote,
               In such instances [inadvertent presence], the evidence is that the quantity of unintended or ‘volunteer’ Roundup Ready canola on the farmer's fields is insignificant, and issues regarding such undesired presence are quickly and satisfactorily resolved by Monsanto and the farmer, without any allegations of patent infringement.
        Memorandum of Fact & Law of Respondents P 5 (Oct. 23, 2003), Schmeiser v. Monsanto Canada Inc., Court File No. 29437, Supreme Court of Canada.
        Patent holders are likely to institute infringement proceedings against a farmer only when the patent holder believes that it can prove that the farmer does not have the patented gene, cell, or plant in the farmer's field or bin through acts creating inadvertent presence.

[bookmark: Document1zzF25300681690][FN25]. Whether farmers should be allowed to save seeds from patented crops as seed stock for future crops is a policy debate of significant importance. E.g., Scott Wegner, The Plant Variety Protection Act: Has the Farmer Exemption Swallowed the Act?, Agric. L. Update, Apr. 1992, at 4-6; Oczek, supra note 12. However, the United States utility patent law does not have a statutory exemption from infringement allowing farmers to save seed for replanting. By contrast, the Plant Variety Protection Act has a statutory exemption from infringement for farmers who save seeds to replant on their own farm. 7 U.S.C. § 2543 (2000). These farmers saving seeds cannot sell the seed for reproductive purposes to any other person. Id. This article is not about this policy debate concerning whether farmers should be allowed to save seeds from patented crops.

[bookmark: Document1zzF26300681690][bookmark: Document1zzSDUNumber7][FN26]. Of the ten United States cases previously noted, all of the defendants, except for Dawson, admitted that they intentionally saved or sold patented seed. Hence, the Swann, McFarling, Scruggs, Hartkamp, Trantham, Mayfield, Byrd, Ottawa Plant Food, and J.E.M. Ag Supply, Inc. cases do not factually involve inadvertent presence. See supra note 7. In each of these cases, the court found that the defendants had infringed the utility patent. The Swann court explicitly ruled planting and harvesting to be infringing “use” under 35 U.S.C. § 271(a) (2000). Monsanto Co. v. Swann, No. 4:00-CV-1481 CEJ, 2003 WL 1487095, at *3 (E.D. Mo. Jan. 8, 2003).
        In Monsanto Co. v. Dawson, the defendant farmer, at one point in the litigation, asserted that twelve bags of patented seed had been planted mistakenly and against express instructions.   Monsanto Co. v. Dawson, No. 4:98-CV-2004 TCM, 2000 WL 33953542, at *2 (E.D. Mo. Nov. 24, 2000). While the court expressed skepticism at this assertion in light of evidence of 1992.2 acres of patented crops, the court ruled that mistaken planting is an infringing use under 35 U.S.C. § 271(a). Id. The court held that mistaken planting would be relevant on the issues of damages for patent infringement but not liability for patent infringement through unauthorized use by planting. Id. The Dawson case thus presents a fact pattern that may involve disputed inadvertent presence.

[bookmark: Document1zzF27300681690][FN27]. The Schmeiser case from Canada involves this fact pattern. Schmeiser defended on the basis that the patented seed had first been on his farm by inadvertent presence. Monsanto Canada Inc. v. Schmeiser, 2001 FCT 256 PP 11, 29-35, 117. Monsanto contested Schmeiser's assertion of inadvertent presence. However, Mr. Schmeiser also admitted that in 1997 he sprayed suspected Roundup Ready canola with Roundup herbicide, that he harvested the seed from the surviving canola, segregated the harvested seed, and used this segregated seed as the seed stock for his 1998 crop. Id. PP 38-40. Taking into account these facts, the Canadian federal trial court ruled,
        Yet the source of the Roundup resistant canola in the defendant's 1997 crop is really not significant for the resolution of the issue of infringement which relates to the 1998 crop.  It is clear from Mr. Schmeiser himself that he retained seed grown in 1996 in field number 1 to be his seed for the 1997 crop.  In 1997, he was aware that the crop in field number 2 showed a very high level of tolerance to Roundup herbicide and seed from that field was harvested, and retained for seed for 1998.
        I find that in 1998 Mr. Schmeiser planted canola seed saved from his 1997 crop in his field number 2 which seed he knew or ought to have known was Roundup tolerant, and that seed was the primary source for seeding and for the defendants' crops in all nine fields of canola in 1998.
        Id. PP 119-120.
        The Canadian Federal Trial Court specifically found that Mr. Schmeiser's case did not factually involve inadvertent presence.  Id. PP 124-125.  As for Schmeiser's infringement relating to the 1998 crop, the Canadian court wrote, “Growth of the seed, reproducing the patented gene and cell, and sale of the harvested crop constitutes taking the essence of the plaintiffs' invention, using it, without permission. In so doing the defendants infringed upon the patent interests of the plaintiffs.” Id. P 123.

[bookmark: Document1zzF28300681690][FN28]. The Canadian Federal Court of Appeal states clearly the distinction between a farmer who may qualify as an innocent possessor (using the term “innocent infringer”) through inadvertent presence and a farmer who by intentional, nonmistaken actions infringes a patent. The Canadian Federal Court of Appeal set forth this distinction in its opinion affirming that Schmeiser had infringed Monsanto's patent. Schmeiser v. Monsanto Canada Inc., 2002 FCA 309 PP 55-58.

[bookmark: Document1zzF29300681690][FN29]. No. 4:98-CV-2004 TCM, 2000 WL 33953542 (E.D. Mo. Nov. 24, 2000). For a brief discussion of the Dawson case, see supra note 26.

[bookmark: Document1zzF30300681690][FN30]. Dawson, 2000 WL 33953542, at *2.

[bookmark: Document1zzF31300681690][FN31]. 35 U.S.C. § 271(a) (2000). Section 271(a) states, “Except as otherwise provided in this title, whoever without authority makes, uses, offers to sell, or sells any patented invention within the United States or imports into the United States any patented invention during the term of the patent therefor, infringes the patent.” Id.

[bookmark: Document1zzF32300681690][FN32]. Robert L. Harmon, Patents and the Federal Circuit § 6.2(a) (3d ed. 1994 & Supp. 1996).

[bookmark: Document1zzF33300681690][FN33]. Id. § 12.1(a) (Compensatory Damages, General), § 14.2 (Willful Infringement).

[bookmark: Document1zzF34300681690][FN34]. 35 U.S.C. § 284 provides,
        Upon finding for the claimant the court shall award the claimant damages adequate to compensate for the infringement, but in no event less than a reasonable royalty for the use made of the invention by the infringer, together with interest and costs as fixed by the court.
        When the damages are not found by a jury, the court shall assess them.  In either event the court may increase the damages up to three times the amount found or assessed.
        35 U.S.C. § 284 (2000).

[bookmark: Document1zzF35300681690][FN35]. Under 35 U.S.C. § 287(a),
               Patentees ... may give notice to the public that the same is patented, either by fixing thereon the word “patent” or the abbreviation “pat.”, together with the number of the patent, or when, from the character of the article, this can not be done, by fixing to it, or to the package wherein one or more of them is contained, a label containing a like notice. In the event of failure so to mark, no damages shall be recovered by the patentee in any action for infringement, except on proof that the infringer was notified of the infringement and continued to infringe thereafter, in which event damages may be recovered only for infringement occurring after such notice. Filing of an action for infringement shall constitute such notice.
        35 U.S.C. § 287(a)

[bookmark: Document1zzF36300681690][FN36]. For the costs of infringement litigation and the possibility and likelihood of recovering attorney fees in an infringement action, see Peter D. Rosenberg, Patent Law Fundamentals § 17.08 (2d ed. 2001). Of course, if the patentee does not believe that the farmer inadvertently possessed the patented seed, the patentee has stronger reasons to sue. The farmer would defend by claiming inadvertent presence, thereby turning the issue of inadvertent presence into a factual dispute as occurred in the Dawson case. See supra note 26.

[bookmark: Document1zzF37300681690][FN37]. 35 U.S.C. § 271(a) (2000).

[bookmark: Document1zzF38300681690][FN38]. Busch, supra note 12, at 134-47.

[bookmark: Document1zzF39300681690][FN39]. Id.

[bookmark: Document1zzF40300681690][FN40]. E.g., Monsanto Co. v. Swann, No. 4:00-CV-1481 CEJ, 2003 WL 1487095, at *3 (E.D. Mo. Jan. 8, 2003); Monsanto Canada Inc. v. Schmeiser, 2001 FCT 256 P 123.

[bookmark: Document1zzF41300681690][FN41]. Schmeiser, 2001 FCT 256, PP 121-123, aff'd, 2002 FCA 309 PP 42-43, 46.

[bookmark: Document1zzF42300681690][FN42]. E.g., J.E.M. Ag Supply, Inc. v. Pioneer Hi-Bred Int'l, Inc., 534 U.S. 124, 147 (2001) (Breyer, J., dissenting); Diamond v. Chakrabarty, 447 U.S. 303, 318 (1980) (Brennan, J., dissenting); see also Harvard Coll. v. Canada (Commissioner of Patents), 2002 SCC 76 (holding transgenic animals are not patentable subject matter within the Canadian patent statutes). When the Supreme Court of Canada issues its opinion in the Schmeiser appeal, the Supreme Court will assuredly focus on whether transgenic plants are patentable subject matter and will most probably not focus on the words “makes” and “uses” to exclude planting, growing, and harvesting as actions of patent infringement.
        The Busch article, supra note 12, is an extended argument against the validity of patents in crops, particularly transgenic crops.  The Busch article's interpretation of the words “makes” and “uses” in the infringement statutes of patent law is part of this extended argument.

[bookmark: Document1zzF43300681690][FN43]. 35 U.S.C. § 271(a) (2000).

[bookmark: Document1zzF44300681690][FN44]. For discussion of patented plants and the fact that patent infringement does not have a mental element, see Brad Sherman, Biological Inventions and the Problem of Passive Infringement, 13 Austl. Intell. Prop. J. 146 (2002).

[bookmark: Document1zzF45300681690][FN45]. Hilary Preston, Note, Drift of Patented Genetically Engineered Crops: Rethinking Liability Theories, 81 Tex. L. Rev. 1153 (2003).

[bookmark: Document1zzF46300681690][FN46]. Id. at 1157-58, 1167-73.

[bookmark: Document1zzF47300681690][FN47]. Id. at n.45.

[bookmark: Document1zzF48300681690][FN48]. Plant Patent Act of 1930, 35 U.S.C. §§ 161-164 (2000).

[bookmark: Document1zzF49300681690][FN49]. Note, Computer Programs and Proposed Revisions of the Patent and Copyright Law, 81 Harv. L. Rev. 1541, 1548 (1968).

[bookmark: Document1zzF50300681690][FN50]. E.g., Yoder Bros., Inc. v. Cal.-Fla. Plant Corp., 537 F.2d 1347, 1382-84 (5th Cir. 1976); Armstrong Nurseries, Inc. v. Smith, 170 F. Supp. 519 (E.D. Tex. 1958).

[bookmark: Document1zzF51300681690][FN51]. E.g., Bucklew v. Hawkins, Ash, Baptie & Co., 329 F.3d 923 (7th Cir. 2003); Beckman Instruments, Inc. v. Cincom Sys., Inc., 232 F.3d 893 (9th Cir. 2000).

[bookmark: Document1zzF52300681690][FN52]. Preston discusses inadvertent presence but in the context of an argument that is actually directed at justifying the saving of seeds by farmers for crops in future years. Preston, supra note 45. She does not carefully and clearly distinguish the issue of inadvertent presence in infringement actions as a separate issue. The policy debate about whether farmers should be allowed to save seed under various intellectual property laws is distinct from the issue of inadvertent presence and infringement. See supra note 25.

[bookmark: Document1zzF53300681690][FN53]. Professor Sherman also understands that an “intent” element in infringement risks depriving the patentee of a “property right of sufficient strength.” Sherman, supra note 44, at 153 n.44 and accompanying text.

[bookmark: Document1zzF54300681690][FN54]. The Canadian Biotechnology Advisory Committee (CBAC) recommended a legislative solution to the inadvertent presence issue--called the innocent bystander--in a report to the Government of Canada. Can. Biotechnology Advisory Comm., Patenting of Higher Life Forms and Related Issues Recommendation 4: Innocent Bystanders (June 2002), http://cbac-cccb.ca/epic/internet/incbac-cccb.nsf/vwGeneratedInterE/ah00188e.html [hereinafter CBAC]. For a general discussion of Canadian intellectual property law on plants and seeds, see Stan Benda, The Sui Generis System for Plants in Canada: Quirks and Quarks of Seeds, Suckers, Splicing & Brown-Bagging for the Novice, 20 Can. Intell. Prop. Rev. 323 (2003).

[bookmark: Document1zzF55300681690][FN55]. Although CBAC did not present a specific proposal for legislative enactment, the CBAC wording of its recommendation might serve as a rough draft of a legislative proposal. The CBAC Recommendation 4 states, “We recommend that the Patent Act include provisions that protect innocent bystanders from claims of patent infringement with respect to adventitious spreading of patented seed or patented genetic material or the insemination of an animal by a patented animal.” CBAC, supra note 54.

[bookmark: Document1zzF56300681690][FN56]. The concepts of accession and confusion of goods are legal concepts known to United States jurisprudence. In other nations (both common law and civil law), these American concepts of accession and confusion of goods may be embedded conceptually in what is known as the law of admixture. This author uses the terminology of American jurisprudence.

[bookmark: Document1zzF57300681690][bookmark: Document1zzSDUNumber8][FN57]. Whether the concepts of accession and confusion of goods should be treated as one or as separate may best be illustrated by how the two major American legal encyclopedias handle these concepts. American Jurisprudence, Second combines these concepts into one entry. 1 Am. Jur. 2d Accession and Confusion §§ 1-25 (1994). By contrast, Corpus Juris Secundum separates them into two entries. 1 C.J.S. Accession §§ 1-12 (1985); 15A C.J.S. Confusion of Goods §§ 1-16 (2002).

[bookmark: Document1zzF58300681690][FN58]. Of course, third parties (such as secured creditors) may also have a claim to the intermingled or commingled item or mass. See U.C.C. §§ 9-335, - 336 (2001).

[bookmark: Document1zzF59300681690][FN59]. See Am. Jur. 2d Accession and Confusion, supra note 57, § 1.

[bookmark: Document1zzF60300681690][FN60]. Id. § 2.

[bookmark: Document1zzF61300681690][FN61]. Lampton's Ex'rs v. Preston's Ex'rs, 24 Ky. (1 J.J. Marsh.) 454 (1829).

[bookmark: Document1zzF62300681690][FN62]. Id. at 458.

[bookmark: Document1zzF63300681690][FN63]. Id. at 467; see also Carpenter v. Lingenfelter, 60 N.W. 1022 (Neb. 1894) (describing an ownership dispute about grass cut and turned into hay).

[bookmark: Document1zzF64300681690][FN64]. Rust Land & Lumber Co. v. Isom, 66 S.W. 434 (Ark. 1902). The Supreme Court of Arkansas wrote,
               The parties are not tenants in common.  The plaintiff [Rust Land & Lumber Co.] owns a certain number of staves, which without its fault have been mixed by defendant [Isom] with other staves of his own.  Conceding that this was innocently done, yet if the staves mingled are of the same kind, quality, and value, a majority of us are of the opinion that the plaintiff can recover its staves, or an equal number to be taken from the common mass, if the separation can be made without injury.
        Id. at 437-38.
        For another example of a court using the concept of the confusion of goods, see Reeves v. Reeves, 92 So. 551 (Ala. 1922) (discussing an ownership dispute about a commingled bin of corn, which was grown by two joint tenants).

[bookmark: Document1zzF65300681690][FN65]. Maria Lee & Robert Burrell, Liability for the Escape of GM Seeds: Pursuing the ‘Victim’?, 65 Mod. L. Rev. 517, 525-27 (2002).

[bookmark: Document1zzF66300681690][FN66]. Id. at 526. Professors Lee and Burrell discuss the law of admixture after concluding that neither case-law doctrines nor presently available statutory exceptions in patent law have a satisfactory solution for inadvertent presence. Id. at 523-25.
        Professor Brad Sherman implies that the law of admixture is the solution that he too would favor to resolve the issue of inadvertent presence and infringement. Sherman, supra note 43, at 153-54.

[bookmark: Document1zzF67300681690][FN67]. See 1 Am. Jur. 2d Accession and Confusion, supra note 57, §§ 2, 16; 15A C.J.S. Confusion of Goods, supra note 57, § 6.

[bookmark: Document1zzF68300681690][FN68]. The author is aware of three scientific tests: bioassay (substance effect on a living system), polymerase chain reaction technology (DNA), and enzyme-linked immunosorbent assay technology (protein). For brief explanations of these bioassay, PCR, and ELISA tests, see Kimball R. Nill, Glossary of Biotechnology Terms 75, 194-95 (2d ed. 1998).
        For a fuller discussion of testing for genetically-modified content, see Agric. & Env't Biotechnology Comm'n, GM Crops? Coexistence and Liability (Nov. 2003), http://www.aebc.gov.uk/aebc/reports/coexistence_and_liability_aebc_ 1.pdf.

[bookmark: Document1zzF69300681690][FN69]. See 1 Am. Jur. 2d Accession and Confusion, supra note 57, § 8; 1 C.J.S. Accession § 4 (1985).

[bookmark: Document1zzF70300681690][FN70]. See 1 Am. Jur. 2d Accession and Confusion, supra note 57, § 6; Accession, supra note 69, § 8(b).

[bookmark: Document1zzF71300681690][FN71]. See 1 C.J.S. Accession, supra note 69, § 5. Professors Lee and Burrell wrote,
               Rather, the law of admixture also comes into play in cases of “accession,” that is, where one chattel has become attached to a dominant chattel, with the consequences that the whole becomes the property of the owner of the principal goods ... [t]he question would then be whether the tangible or the intangible should be treated as the “dominant” property--ultimately a question of policy.
        Lee & Burrell, supra note 65, at 526.

[bookmark: Document1zzF72300681690][FN72]. See 1 Am. Jur. 2d Accession and Confusion, supra note 57, § 8; 1 C.J.S. Accession, supra note 69, § 8(c).

[bookmark: Document1zzF73300681690][FN73]. See 1 Am. Jur. 2d Accession and Confusion, supra note 57, §§ 5-6; 1 C.J.S. Accession, supra note 69, §§ 7-8.

[bookmark: Document1zzF74300681690][FN74]. As Melissa K. Stull, author of Accession and Confusion, writes, “No definite rule exists regarding what constitutes a change of identity within the meaning of the rules stated, and differences of opinion exist.” 1 Am. Jur. 2d Accession and Confusion, supra note 57, § 6. Ms. Stull also writes, “It is not the excess of the artificial over the natural value, but the degree of such excess, that is the controlling principle in such cases. Since this degree may not be precisely ascertained, the decisions do not conform to any well-defined principles.” Id. § 8.
        The author of C.J.S. Accession writes, “There is a conflict among authorities as to what constitutes a change of identity, and no satisfactory test for determining the question applicable to all situations has yet been developed.” 1 C.J.S. Accession, supra note 69, § 8(b). The same author also writes, “The rule for these cases [on relative value] is arbitrary, since it must depend on a sound discretion, exercised in the peculiar circumstances of each individual case, and a decision in one case cannot be conclusive authority for any other case of different circumstances.” Id. § 8(c).
        Professors Lee and Burrell write, “Given the dearth of English case law on the law of admixture, the confused terminology, the conceptual disagreements and the long shadow cast by Roman law in this area, any discussion of how the [inadvertent presence] argument would have fared in England and Wales is fraught with difficulty.” Lee & Burrell, supra note 65, at 525.
        To gain an impression of how confusing and unintelligible the law of accession can be, see John Chipman Gray, 1 Law of Property § 7 (1888).

[bookmark: Document1zzF75300681690][FN75]. In Schmeiser v. Monsanto Canada Inc., the Canadian Court of Appeals used concepts similar to accession and confusion of goods in four paragraphs of its opinion. 2002 FCA 309 PP 51-54. The court opined, “Generally, the existence of such a conflict of rights is not relevant to the determination of infringement, but only when fashioning the remedy if infringement is found.” Id. P 51.

[bookmark: Document1zzF76300681690][FN76]. 4 Am. Jur. 2d Animals § 56 (1995); 3B C.J.S. Animals, §§ 123-136 (2003).

[bookmark: Document1zzF77300681690][FN77]. 4 Am. Jur. 2d Animals §§ 48-55 (1995); 3B C.J.S. Animals §§ 138-169 (2003). The law of animals running at large is rooted in statutory enactments because, under American common law and custom, owners of animals did not have a duty to confine their animals. The American common law and custom allowed animals to roam with owners being at risk of liability, especially through an action of trespass on the private lands of others, if their animals caused damage to the person or property of another. Statutes about animals running at large restrict and regulate the American common law and custom of free roaming animals. See 4 Am. Jur. 2d Animals, supra, § 48; see, e.g., Kimple v. Schafer, 143 N.W. 505 (Iowa 1913) (holding that fowl are free commoners that are allowed to roam freely; injunction not available to a landowner seeking to force a neighbor to confine and control flock of 200 chickens). Contra Tate v. Ogg, 195 S.E. 496 (Va. 1938) (holding that common law in Virginia is that owners of domestic animals must confine animals; however, plaintiff-landowner not entitled to injunctive remedy against neighbor whose turkeys trespassed only occasionally and not willfully and whose turkeys caused, at most, trivial and inconsequential damages). See also Restatement (Second) of Torts: Liability for Trespass by Livestock § 504 (1977) (trespass liability for freely roaming animals).

[bookmark: Document1zzF78300681690][FN78]. 4 Am. Jur. 2d Animals § 65 (1995); 3B C.J.S. Animals §§ 265-273 (2003); see also Ballentine's Law Dictionary 361 (3d ed. 1969). “Distrain” is defined as the seizure of “animals or goods of another, as to take up or withhold the cattle or goods of a tenant for the non-payment of rent, or other duties due the landlord ... To seize and impound a trespassing animal ... A ‘distraint’ involves the actual seizure of the property distrained.” Id. (emphasis added).

[bookmark: Document1zzF79300681690][FN79]. 3B C.J.S. Animals §§ 244, 263-65 (2003).

[bookmark: Document1zzF80300681690][FN80]. 4 Am. Jur. 2d Animals § 65 (1995).

[bookmark: Document1zzF81300681690][FN81]. This author uses the term “stray animal” to refer to any wandering, roving animal whether legally an estray or an animal running at large. The term “estray” is the technical legal term for a wandering, roving animal whose ownership is unknown. This author's melding of the laws of estrays, animals running at large, and distraint into the law of stray animals is consonant with the sentiments expressed by the C.J.S. author who wrote,
               At common law, the term “estrays” had the well defined meaning of animals found wandering at large whose ownership was unknown, and this is the meaning of the term under some of the statutes. However, in other statutes the term is used in the broader sense of any wandering or roving animal, whether its owner is known or not, and under the definitions it is immaterial how the animal escaped from the owner--whether by his voluntary act, by the act of a trespasser upon his premises, or by a thief.
        3A C.J.S. Animals § 123 (1973).

[bookmark: Document1zzF82300681690][FN82]. The author commends the entries on Animals in American Jurisprudence, Second and Corpus Juris Secundum, cited in the preceding six footnotes, for general discussion of the law of stray animals and numerous citations to case authority. In the upcoming footnotes in this section of the article, the author will not cite specific sections from these legal encyclopedias. Rather, the author will cite specific, exemplary cases that support the author's statements in the text. If the reader desires to find additional case authority, the reader may consult the legal encyclopedias for an exhaustive set of citations to case law on stray animals.

[bookmark: Document1zzF83300681690][FN83]. E.g., Arnold v. Prange, 541 S.W.2d 27 (Mo. Ct. App. 1976) (holding that a person whose property was invaded is allowed to capture and hold for immediate retrieval by owner; if owner fails to respond, person distraining may lawfully abandon distraint and drive the trespassing animals away); Commonwealth v. Fourteen Hogs, 1823 WL 2285 (Pa. Super. Ct. 1823) (holding that the remedy for persons whose property was invaded by roaming hogs was capture, not the killing of the domestic animals); Tobin v. Deal, 18 N.W. 634 (Wis. 1884) (holding that a person whose property is invaded by roving calves is allowed to capture, to abandon capture, and to drive away from property invaded; a person first exercising distraint may lawfully abandon distraint in favor of driving away).

[bookmark: Document1zzF84300681690][bookmark: Document1zzSDUNumber9][FN84]. E.g., Kelly v. Easton, 207 P. 129 (Idaho 1922) (holding that a landowner is allowed distraint against trespassing horses and cattle as indemnity for damages to the land); McPherson v. James, 69 Ill. App. 337 (1896) (holding that a landowner invaded by trespassing turkeys is allowed to hold them for payment of damages to land); Dickson v. Parker, 4 Miss. 219 (3 Howard) (1839) (holding that an owner of land invaded by a roaming mule is allowed to seize the animal and hold it until owner pays for damages to the land invaded).

[bookmark: Document1zzF85300681690][FN85]. E.g., Hall v. Simmons, 188 S.E. 597 (Ga. Ct. App. 1936) (holding that statutes on animals running at large grant a person capturing trespassing hogs recovery for damage to land and for expenses of keeping hogs after impoundment); McPherson, 69 Ill. App. at 337 (holding that owner of land trespassed upon by roaming turkeys can seize and hold for both damages to the land and for reasonable charges for care and upkeep); Hall v. Marshall, 27 P.2d 193 (Or. 1933) (holding that a distraining person is allowed to recover both damages to land and expenses for the care and upkeep of animals seized). But see Kelly, 207 P. at 129 (holding that distraint allowed indemnity for recovery of damages to the real property only and distraint did not exist for recovery of expenses for care and upkeep of the seized animals).

[bookmark: Document1zzF86300681690][FN86]. Cf. Foland v. Malander, 381 N.W.2d 914 (Neb. 1986) (quoting Nebraska herd laws, allowing a person seizing animals running at large to foreclose against the impounded animals by civil action, including sheriff sale, to recover for damages to land and cost of maintaining seized animals).

[bookmark: Document1zzF87300681690][FN87]. Thompson v. State, 67 Ala. 106 (1880) (distinguishing landowner's criminal liability for killing hog from civil liability for killing domestic hog); State v. Churchill, 98 P. 853 (Idaho 1909) (reversing conviction of landowner who killed trespassing dogs in the act of chasing his hogs and milk cows because such action does not satisfy the mens rea element of maliciousness for the crime charged); Fourteen Hogs, 1823 WL 2285 (holding that a person cannot kill roaming domestic hogs only doing property damage).

[bookmark: Document1zzF88300681690][FN88]. E.g., Cagle v. Monroe, 221 S.W.2d 1 (Ark. 1949) (holding that a landowner used excessive force in driving away a neighbor's milch cow when landowner sicced his bulldog upon the trespassing cow).

[bookmark: Document1zzF89300681690][FN89]. E.g., Bolten v. Gates, 100 P.2d 145 (Colo. 1940) (stating that plaintiff sued defendant for damages to pasture by trespassing cattle; defendant counterclaimed against plaintiff for excessive force in driving away the cattle because plaintiff used dogs and expelled cattle from adjoining public range for long distances at a rapid pace; jury verdict for defendant on counterclaim of excessive force to drive trespassing animals away); Phillips v. City of Golden, 14 P.2d 1013 (Colo. 1932) (allowing city to drive trespassing cattle from lands around city water supply while exercising care ordinarily observed by a prudent person); Richards v. Sanderson, 89 P. 769 (Colo. 1907) (permitting landowner to prudently drive off privately-owned land but landowner cannot drive off adjoining public range); Tobin v. Deal, 18 N.W. 634 (Wis. 1884) (discussing the distinction between necessary force and excessive force in driving animals away from land).

[bookmark: Document1zzF90300681690][FN90]. E.g., Dickson v. Parker, 4 Miss. 219 (3 Howard) (1839) (holding landowner, even if landowner lawfully distrained trespassing mule, liable for injury to animal suffered while in landowner's care); cf. Chasteen v. Childers, 546 P.2d 935 (Kan. 1976). In Chasteen, the plaintiff brought suit against an owner of a horse for the care and upkeep while plaintiff held the animals. The court described the inadequate feed, shelter, and veterinary care plaintiff gave to the impounded horses. The inadequate care was the factual background for the ruling, on other legal grounds, that plaintiff was not entitled to recover for the expenses incurred. Id. at 942-43.

[bookmark: Document1zzF91300681690][FN91]. State courts have protected owners' property rights in stray animals by holding statutes on estrays, animals running at large, and distraint to be unconstitutional if the statutes failed to provide adequate notice and procedural due process to owners of the stray animals. Greer v. Downey, 71 P. 900 (Ariz. 1903); Lacey v. Lemmons, 159 P. 949 (N.M. 1916). These state court decisions protecting the property rights of owners of stray animals are similar to the United States Supreme Court decisions about the federal constitutional requirements for summary procedures in the seizure of personal property. Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974); Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).

[bookmark: Document1zzF92300681690][FN92]. See generally, e.g., Chasteen, 546 P.2d at 935; Arnold v. Prange, 541 S.W.2d 27 (Mo. Ct. App. 1976); Worthington v. Brent, 69 Mo. 205 (1878).
        If the landowner acts against the ownership claims of the owner of the animal, the landowner has committed the tort of conversion.  Conversion is defined as “[a] distinct act of dominion wrongfully exerted over another's personal property in denial of or inconsistent with his [the other's] title or rights therein, or in derogation, exclusion, or defiance of such title or rights.” Ballentine's Law Dictionary supra note 78, at 269.

[bookmark: Document1zzF93300681690][FN93]. E.g., Cutter v. Fanning, 2 Iowa 580 (1856) (finding that two flocks of sheep, through no fault of the defendant, became mixed while the defendant was taking his flock to market; plaintiff was allowed to identify his sheep and, if identified, defendant converts plaintiff's sheep if defendant refuses to return them prior to selling the combined flocks); Crabtree v. Ondell, 235 N.W. 109 (S.D. 1931) (ruling that sufficient evidence was presented to allow a trial on plaintiff's claim of conversion against defendant who captured fourteen straying hogs and allegedly sold the hogs as defendant's own).

[bookmark: Document1zzF94300681690][FN94]. E.g., Weber v. Hartman, 1 P. 230 (Colo. 1883) (noting that defendant impounded stray horses at his livery stable; defendant used the stray horses for two years in his livery business; plaintiff owner has stated a valid claim against defendant for conversion); Watts v. Ward, 1 Or. 86 (1854) (assuming defendant acquired the horses as horses running at large, the defendant cannot pay himself for the care and upkeep of the horses by using the horses as his own; plaintiff owner has a conversion claim for the value of the horses); cf. Chasteen, 546 P.2d at 942-43 (reversing plaintiff's judgment for expenses of care and upkeep given to defendant's horses because plaintiff failed to abide by statutes on strays about locating owner of stray animals and because plaintiff claimed the stray horses as his own in the face of defendant's evidence that defendant owned the horses).

[bookmark: Document1zzF95300681690][FN95]. E.g., Ark. Valley Land & Cattle Co. v. Mann, 130 U.S. 69 (1889) (upholding verdict for plaintiff in conversion action against defendant on facts that plaintiff made proper demand for return of cattle that had strayed from Wyoming to defendant's Colorado ranch during a blizzard; defendant refused plaintiff's proper demand for return of cattle); McPherson v. James, 69 Ill. App. 337 (1896) (holding that after owner of impounded turkeys made tender of adequate payment for damages and expenses, landowner must return the turkeys or be held liable for conversion).

[bookmark: Document1zzF96300681690][FN96]. E.g., Foster v. Heitzman, 294 N.E.2d 705 (Ill. App. Ct. 1973) (upholding jury verdict for defendant that defendant acted reasonably after receiving notice of his cattle straying as trespassers upon plaintiff's land); Chasteen, 546 P.2d at 935 (upholding defendant's counterclaim against plaintiff for conversion where defendant owners of trespassing horses made repeated attempts to reclaim the horses from plaintiff who had seized them); Hall v. Marshall, 27 P.2d 193 (Or. 1933) (noting that defendant was entitled to a first priority lien for feeding and care of flock of sheep from Oct. 8, 1932 through Apr. 8, 1933; plaintiff ignored defendant's notice to plaintiff to reclaim the roving sheep and improperly imposed upon defendant the burden of reasonably caring for the sheep throughout the fall and winter months); see State v. Churchill, 98 P. 853 (Idaho 1909) (noting that the accused drove dogs off his farm several times one day before the dogs returned again late in the afternoon on the same day; defendant then shot the dogs as the dogs were in defendant's corrals actively chasing his pigs and calves; court reversed conviction while emphasizing that the owner of the dogs had a duty to control them and that defendant did not have the duty to keep patiently driving the roving dogs away).

[bookmark: Document1zzF97300681690][FN97]. E.g., Ark. Valley Land & Cattle Co., 130 U.S. at 69 (holding that conversion of stray cows would include conversion of the calves born to those cows); see also Phipps v. Martin, 33 Ark. 207 (1878) (a dispute as to ownership of a female mule that had given birth to two offspring during the several year intra-family dispute; the court ruled that whoever was legally determined to be the owner of the female also would be the owner of the offspring); Johnson v. Stevens, 91 S.E. 220 (Ga. Ct. App. 1917) (holding that plaintiff was entitled to recover both female dogs unlawfully taken from plaintiff and the puppies born to the female after the unlawful taking).

[bookmark: Document1zzF98300681690][FN98]. E.g., Fuchser v. Jacobson, 290 N.W.2d 449 (Neb. 1980) (noting that straying purebred Angus bull bred neighbor's purebred Hereford cow; proper measure of damages is the difference in value of purebred cow immediately before trespassory breeding and immediately after trespassory breeding); Hall v. Umiker, 209 N.W.2d 361 (S.D. 1973) (finding that straying purebred Hereford bull bred neighbor's purebred Angus heifers; court adopts measure of damages as difference in value of heifers before and after the trespassory breeding; dissenting justice argued for measure of damages as difference in value between pedigreed offspring and cross-bred offspring); Kopplin v. Quade, 130 N.W. 511 (Wis. 1911) (noting that straying bull bred purebred Holstein-Friesian heifer; damages were the difference between the value of the heifer to the plaintiff before and after the trespass, in view of the uses, which the plaintiff intended to make of the heifer); see also Hosley v. Bamber, 165 N.W. 687 (Mich. 1917) (adopting the damages rule from Kopplin v. Quade where straying bull bred neighbor landowner's purebred heifer).

[bookmark: Document1zzF99300681690][FN99]. E.g., Matthews v. Langhofer, 202 P. 634 (Kan. 1921) (finding that plaintiff whose purebred heifers were bred by defendant's straying bull was entitled to prove both damages to heifers resulting from premature breeding and loss in value of offspring because offspring could not be sold as purebred, registered animals); see also Barnard v. Sweet, 31 Pa. D. & C.2d 429 (1963) (entitling plaintiff to difference in value of puppies if bred, as contracted, by defendant's pedigreed male as opposed to value of puppies actually born to plaintiff's female from defendant's unpedigreed male).

[bookmark: Document1zzF100300681690][bookmark: Document1zzSDUNumber10][FN100]. The best discussion of what constitutes willful trespass may be found in the court decisions deciding disputes between ranchers in Wyoming as they attempted to control private lands interspersed sparsely among the vast public domain. In resolving these disputes about coexistence between competing ranchers (often, but not always, cattle ranchers versus sheep ranchers) using the public domain, the courts, especially the Supreme Court of Wyoming, developed a coherent, thorough body of law relating to stray animals. E.g., Healy v. Smith, 83 P. 583 (Wyo. 1906); Martin v. Platte Valley Sheep Co., 76 P. 571 (Wyo. 1904); Cosgriff Bros. v. Miller, 68 P. 206 (Wyo. 1902).

[bookmark: Document1zzF101300681690][FN101]. For more information, see the three cases cited in the preceding footnote. See also Richards v. Sanderson, 89 P. 769 (Colo. 1907) (finding that plaintiff's cattle committed a nonwillful trespass upon defendant's lands; defendant drove plaintiff's cattle off defendant's lands and completely outside the surrounding vicinity; plaintiff sued for damages against defendant for excessive force in driving the cattle away; upon jury verdict for plaintiff and in accordance with a state statute, the trial court properly trebled the damages amount awarded by jury).

[bookmark: Document1zzF102300681690][FN102]. E.g., Bolten v. Gates, 100 P.2d 145 (Colo. 1940) (ruling that no trespass occurred when plaintiff sued defendant for damages caused by roaming cattle because plaintiff had obligation to fence its land); Dickson v. Parker, 4 Miss. 219 (3 Howard) (1839) (holding defendant liable to plaintiff for injury to plaintiff's straying mule because defendant had duty to maintain a lawful fence). Owners who do not fence their property when they have the duty to fence are legally bound by the common knowledge that domestic animals habitually stray without regard for the boundary lines between adjoining landowners. Martin, 76 P. at 575-76; see also Hall v. Marshall, 27 P.2d 193 (Or. 1933). The legislature cannot authorize a willful trespass by owner of animals upon the lands of another; however, the legislature may require landowners to fence their lands and, if a landowner does not erect a proper fence, deny to those non-complying landowners a remedy for nonwillful trespass by straying animals. Id. at 195.

[bookmark: Document1zzF103300681690][FN103]. James L. Rigelhaupt, Jr., Annotation, Liability for Personal Injury or Death Caused by Trespassing or Intruding Livestock, 49 A.L.R.4th 710 (1986). Although this annotation is limited in scope to personal injury or death, the annotation explains the historical and procedural reasons for why some courts distinguish between damages to property and damages to persons in nonwillful trespass situations involving animals. Id. at 717-21.

[bookmark: Document1zzF104300681690][FN104]. E.g., Carver v. Ford, 591 P.2d 305 (Okla. 1979) (distinguishing the standard of liability for owners of animals causing personal injuries as contrasted with the standard of liability for property damage in a case involving claim for damages for personal injuries). For the general rule of strict liability for trespassing livestock, see Restatement (Second) of Torts § 504 (1977).

[bookmark: Document1zzF105300681690][FN105]. E.g., Cantou v. Walker, 154 P.2d 530 (Wyo. 1945) (affirming nominal damages of one dollar for plaintiff; plaintiff proved trespass by defendant's sheep but presented no evidence of damage to pasturage or fences); see also Tate v. Ogg, 195 S.E. 496 (Va. 1938). Although the case involved plaintiff seeking an injunction against defendant to stop trespassing turkeys, in denying the injunctive remedy the court remarked that “the trespasses were only occasional and not willful, and that the damages at most were of a trivial and inconsequential nature”; the court sensed that the lawsuit related to bitter feelings between the parties. Id. at 501; cf. Williams v. Goodwin, 116 Cal. Rptr. 200 (Cal. Ct. App. 1974). Appellate court adopted a standard of strict liability for personal injuries inflicted by a trespassing bull but only after extended discussion explaining that strict liability imposes liability upon owner of trespassing animal only for damages within the scope of the risk created by the trespass. Id. at 501-07.
        Although the Restatement (Second) of Torts imposes strict liability upon owners of trespassing livestock, the Restatement also adopts the requirement of aggravating damages for the landowner to recover anything more than nominal damages.   Restatement (Second) of Torts § 163 cmt. e, § 166 cmt. b (1965); Restatement (Second) of Torts § 504 cmts. b, f, g, k, § 507 cmts. a-d (1977).

[bookmark: Document1zzF106300681690][FN106]. For example, if the straying animal is upon public streets or highways (as opposed to trespassing upon private property) when the straying animal causes personal injury, the courts almost unanimously require that the injured plaintiff prove the owner was negligent in allowing the animal to be upon the public area. James L. Rigelhaupt, Jr., Annotation, Liability of Owner of Animal for Damage to Motor Vehicle or Injury to Person Riding Therein Resulting from Collision with Domestic Animal at Large in Street or Highway, 29 A.L.R.4th 431 (1984); M.O. Regensteiner, Annotation, Owner's Liability, Under Legislation Forbidding Domestic Animals to Run at Large on Highways, as Dependent on Negligence, 34 A.L.R.3d 1285 (1954).

[bookmark: Document1zzF107300681690][FN107]. E.g., Williams, 116 Cal. Rptr. at 200; Robinson v. Kerr, 355 P.2d 117 (Colo. 1960).

[bookmark: Document1zzF108300681690][FN108]. E.g., Clark v. Moore, 341 So. 2d 116 (Ala. 1976); Foland v. Malander, 381 N.W.2d 914 (Neb. 1986); Carver, 591 P.2d at 305. For an excellent modern discussion of liability standards for owners of roaming animals, either trespassing upon the private lands of another or roving upon public lands such as highways, see Byram v. Main, 523 A.2d 1387 (Me. 1987) (discussing a collision between plaintiff's tractor-trailer rig and defendant's pet donkey that had escaped its pen and wandered onto the interstate highway in the middle of the night). In the opinion, the Supreme Court of Maine compared the common law liability of an owner of straying animals for personal injuries with the liability standards set forth in the Restatement (Second) of Torts. The court ultimately concluded, “We, as does the Restatement, leave the highway traveler who is injured by colliding with a stray domestic animal solely to his remedy in negligence.” Id. at 1391.

[bookmark: Document1zzF109300681690][FN109]. E.g., Tate, 195 S.E. at 496 (denying injunction because the continuing trespasses by straying turkeys were minor and inconsequential in nature and trivial in the damages caused); Cantou, 154 P.2d at 530 (awarding damages of one dollar as nominal damages for the trespass by roving animals; the court ruled that an injunction would be inappropriate because the landowner presented no evidence of serious damage to landowner's pastures); Healy v. Smith, 83 P. 583 (Wyo. 1906) (denying injunction even with evidence that owner of the straying sheep knew that it was likely that sheep would stray onto private lands).

[bookmark: Document1zzF110300681690][FN110]. For a general discussion of neighbors resolving disputes about straying animals, see Robert C. Ellickson, Of Coase and Cattle: Dispute Resolution Among Neighbors in Shasta County, 38 Stan. L. Rev. 623 (1986).

[bookmark: Document1zzF111300681690][FN111]. In its 1987 decision of Byram v. Main, the Supreme Court of Maine cited an 1857 Maine case as controlling precedent and commented, “In fact [the 1857 case] ... is still a remarkably good statement of the common law as it remains today, as reflected by the Restatement.” 523 A.2d at 1390.
        In addition to recent secondary authority, the footnotes accompanying this portion of the article cite exemplary cases decided from the early 1800s to the late 1980s.  The range of dates for the cited concurring authorities also provides evidence that the law of stray animals is stable.

[bookmark: Document1zzF112300681690][FN112]. 2001 FCT 256, aff'd, 2004 SCC 34.

[bookmark: Document1zzF113300681690][FN113]. Id. P 93.

[bookmark: Document1zzF114300681690][FN114]. The stray bull analogy also was presented in several journalistic discussions of the Schmeiser case. See, e.g., Bruce Barcott, Seeds of Discord, Legal Affairs, Jan.-Feb. 2003, at 59.

[bookmark: Document1zzF115300681690][FN115]. 2002 FCA 309.

[bookmark: Document1zzF116300681690][FN116]. Id. P 57.

[bookmark: Document1zzF117300681690][FN117]. Id. P 58.

[bookmark: Document1zzF118300681690][FN118]. Schmeiser, 2001 FCT 256 P 117.

[bookmark: Document1zzF119300681690][FN119]. Whether the patented seeds are on a farmer's land by circumstances constituting inadvertent presence will be a factual dispute in each infringement action. As the patent holder has the burden of proof to establish infringement, the patent holder ordinarily has the burden of proof that the farmer does not have the patented seed on his land through inadvertent presence.
        In light of the evidence Schmeiser offered of seed spillage, the percentage of patented plants on his land should have been a very small percentage of his canola crop.  See supra notes 17-23 and accompanying text.  However, test results showed a high concentration of patented plants in Schmeiser's canola crop.  In dicta, the court ruled for Monsanto Canada Inc. on the inadvertent presence issue when the court found “that none of the suggested sources could reasonably explain the concentration or extent of Roundup Ready canola of a commercial quality evident from the results of tests on Schmeiser's crop.” Id. P 118; see also Monsanto Co. v. Dawson, No. 4:98CV2004 TCM, 2000 WL 33953542 (E.D. Mo. Nov. 24, 2000) (expressing doubt that the patented seeds were on the farmer's lands by inadvertent presence).

[bookmark: Document1zzF120300681690][FN120]. Evidence presented in the Schmeiser case showed that Monsanto Canada Inc. took efforts to remove patented plants from the fields of farmers who informed Monsanto of the undesired spread of patented plants to their fields. 2001 FCT 256 PP 96-97.

[bookmark: Document1zzF121300681690][FN121]. More specifically in the Schmeiser case, the court ruled that Monsanto did not lose its ownership rights in patented genes and cells in plants on lands where the plants, for whatever reason, should not have been. The court held that Monsanto's patent gave Monsanto exclusive ownership of the patented genes and cells for the period of the patent. Furthermore, the court ruled that Monsanto had taken actions to control who grew its patented plants and where the plants grew. As a consequence, the court held that Monsanto had not waived its ownership claims either expressly or impliedly. Id. PP 91-100.

[bookmark: Document1zzF122300681690][FN122]. For general discussion of the liability issues, see Kershen, supra note 17.

[bookmark: Document1zzF123300681690][FN123]. Mr. Schmeiser intentionally planted, grew, and harvested canola that he knew or should have known were patented seeds. Mr. Schmeiser thereby asserted ownership over Monsanto's patented seeds, and by applying the law of stray animals, he committed the tort of conversion towards the trespassing plants. By committing the tort of conversion, Mr. Schmeiser removed himself from being classified as a farmer with inadvertent presence of patented seeds in his fields. While the Canadian courts did not use the law of stray animals in resolving the Schmeiser litigation, if the Canadian courts had done so, the courts would have ruled correctly by holding that Schmeiser's tortious conduct constituted acts of infringement under patent law.

[bookmark: Document1zzF124300681690][FN124]. Stated in the terminology of the Canadian Biotechnology Advisory Committee, Mr. Schmeiser, by his actions, was not an innocent bystander. See supra note 54; see also supra notes 25-28 and accompanying text.

[bookmark: Document1zzF125300681690][bookmark: Document1zzSDUNumber11][FN125]. In almost all instances, plants containing the patented genes and cells will be visually indistinguishable from the plants in the farmer's fields that lack the patented genes and cells. While tests exist to distinguish which plants contain the patented genes and cells from those plants that do not, these tests are not practical for wide-spread use in farm fields. See supra note 68. Hence, farmers and patent owners will often not know whether any particular plant carries the patented genes and cells. Consequently, pollen flow between fields will mean that farmers will inadvertently harvest and sell patented genes, cells, and plants rather routinely.

[bookmark: Document1zzF126300681690][FN126]. Whether the farmer can prove reduced value for the cross-pollinated crop depends upon factors relevant to liability in torts, as opposed to factors relevant to infringement under patent law. As to liability in torts, relevant factors likely include whether the crop is a commodity crop or an identity-preserved crop, what is the acceptable tolerance for the identity-preserved crop, what is the tort standard for the imposition of liability (e.g., negligence or strict liability), what are the obligations of co-existence between neighboring farmers (e.g., is pollen flow considered open-range or closed-range activity), whether the trespass was willful or nonwillful, and proof of causation as to the source of the pollen flow. For discussion of tort liability issues, see Kershen, supra note 17. Moreover, the doctrine of economic loss may preclude farmers from recovery if the farmer whose crops were cross-pollinated claims damages for unrealized market expectations only. Cf. Sample v. Monsanto Co., 283 F. Supp. 2d 1088 (E.D. Mo. 2003).

[bookmark: Document1zzF127300681690][FN127]. The Federal Trial Court of Canada made this distinction between ownership of the tangible seeds and ownership of the intellectual property rights in the genes and cells. The federal judge wrote,
               Thus a farmer whose field contains seed or plants originating from seed spilled into them, or blown as seed, in swaths from a neighbour's land or even growing from germination by pollen carried into this field from elsewhere by insects, birds, or by the wind, may own the seed or plants on his land even if he did not set about to plant them.  He does not, however, own the right to the use of the patented gene, or of the seed or plant containing the patented gene or cell.
        Monsanto Canada Inc. v. Schmeiser, 2001 FCT 256 P 92.

[bookmark: Document1zzF128300681690][FN128]. See Monsanto Co. v. Trantham, 156 F. Supp. 2d 855, 870 (W.D. Tenn. 2001). Trantham argued for an implied license, but the court determined that the circumstances of acquisition of the patented seeds did not indicate the grant of an implied license. Trantham admitted that he used patented seed without obtaining a license to do so. Id. For a general discussion of implied license in infringement litigation, see Robert L. Harmon, supra note 32, § 6.2(c).

[bookmark: Document1zzF129300681690][FN129]. Farmers desiring to prove an implied license as a defense to infringement will likely be successful factually only if the cross-pollination is at a low level within the field. Farmers will have to present evidence about the cross-pollination as affected by the crop involved, distance between the fields from which the pollen flow could come, and the environmental conditions at the time of pollen discharge. See supra Part II.A.

[bookmark: Document1zzF130300681690][FN130]. These license terms come from the 2004 Monsanto Technology/Stewardship Agreement, supra note 15.

[bookmark: Document1zzF131300681690][FN131]. Utility patent law does not allow bin-run seed saving for patented crops. The Plant Variety Protection Act does allow bin-run seed saving for varieties for which a seed developer holds a PVPA certificate. 7 U.S.C. § 2543 (2000).

[bookmark: Document1zzF132300681690][FN132]. Brown-bagging is an infringement of intellectual property rights under both the utility patent law and the Plant Variety Protection Act.

[bookmark: Document1zzF133300681690][FN133]. This article focuses on the issue of inadvertent presence and infringement liability of farmers for direct infringement. 35 U.S.C. § 271(a) (2000). This article does not address the issue of infringement liability by commercial seed dealers who assist farmers in brown-bagging operations. These commercial seed dealers may be liable for active inducement infringement or contributory infringement. Id. § 271(b)-(c). The author has not found any reported cases against commercial seed dealers for active inducement or contributory infringement of a patent in plants under the utility patent laws. Reported cases do exist discussing the infringement liability of commercial seed dealers for assisting brown-bagging farmers under the Plant Variety Protection Act. Delta & Pine Land Co. v. Sinkers Corp., 177 F.3d 1343 (Fed. Cir. 1999); Delta & Pine Land Co. v. Peoples Gin Co., 694 F.2d 1012 (5th Cir. 1983); Delta & Pine Land Co. v. Sinkers Corp., 197 F. Supp. 2d 1184 (E.D. Mo. 2001); Public Varieties of Miss., Inc. v. Valley Seed Co., 734 F. Supp. 250 (N.D. Miss. 1990).
        For discussion of active inducement and contributory infringement, see Harmon, supra note 32, § 6.4.

[bookmark: Document1zzF134300681690][FN134]. For a brief discussion of the factors farmers consider in deciding to use bin-run or brown-bagged seed as opposed to seed developed by professional seed company, see N. C. Dep't of Agric. & Consumer Servs., Growers Should Be Mindful of Responsible Seed Stewardship, at www.ncagr.com/paffairs/articles/2002/10-02stewardship.htm (last visited Mar. 25, 2004); Michael D. Peel, Answers to FAQs About Winter Kill, Using Bin-Run Seed, Prairie Grains (Feb. 2001), available at www.smallgrains.org/springwh/feb01/kill/kill.html; Wayne Board, Monsanto May Take Legal Steps Against Catching Soybean Seeds, Lubbock Avalanche J. (May 25, 1997), available at http://www.lubbockonline.com/news/052597/monsanto.htm.

[bookmark: Document1zzF135300681690][FN135]. See supra note 6.

[bookmark: Document1zzF136300681690][FN136]. With respect to the litigation involving Percy Schmeiser, one author has asserted that Mr. Schmeiser was a seed developer who had meticulously developed his own superior variety of canola over the period of fifty years. Consequently, the author argued that Mr. Schmeiser was deprived of more than bin-run seed when the Canadian courts found him guilty of infringing patent rights. Rather, the author asserted that Mr. Schmeiser had been deprived of his skills and efforts as a seed developer. Busch, supra note 12, at 116 n.467.
        Mr. Busch's claims on behalf of Schmeiser are highly suspect.  Mr. Schmeiser may have raised rapeseed for half a century, but he could not have raised canola for half a century.  Canola as a high-value oil and protein crop did not become available in Canada until the 1970s.  Indeed, Canadian researchers coined the term “canola” only in 1979. Moreover, Mr. Schmeiser testified that he grew an Argentine canola. Monsanto Canada Inc. v. Schmeiser, 2001 FCT 256 P 30. Argentine canola is a brassicae napus variety. Alberta Powers Commission, D-9502, Canola Variety Trials, at www.canola.ab.ca/research/9502.shtml (last visited Apr. 21, 2004). Canadian researchers released the first commercially successful brassicae napus variety for the Canadian prairies (Westar) in 1982. In addition, Canadian researchers developed the Argentine canola varieties that are particularly resistant to blackleg disease. For information on the development of canola, see AgriCanada, Historical Series on Saskatoon Research Station 1917-1985, ch. 11, at http://collections.ic.gc.ca/agrican/pubweb/hs200020.asp (Apr. 6, 2001); Canola Council of Canada, Rapeseed/Canola, at http:// www.fosfa.org/resources/res_seeds_rape.htm (last visited Apr. 21, 2004); B. Colton & T. Potter, The Regional Institute, Ltd., History New Horizons for an Old Crop, Proc. 10th Int'l. Rapeseed Cong. (Canberra, 1999), available at http://www.regional.org.au/au/gcirc/canola/p-02.htm#TopOfPage; Paul L. Raymer, Canola: An Emerging Oilseed Crop, in Trends in New Crops and New Uses 122-26 (J. Janick & A. Whipkey eds., 2002), available at http:// www.hort.purdue.edu/newcrop/ncnu02/v5-122.html (last modified Dec. 10, 2002); Saskatchewan Agric., Food & Rural Revitalization, Blackleg: A Disease of Canola, at www.agr.gov.sk.ca/DOCS/crops/integrated_pest_ management/disease/blackleg.asp (last modified Mar. 1996).
        While Mr. Schmeiser testified that he believed that he had developed his own variety of canola, his testimony overall more reasonably leads to the conclusion that he was a bin-run farmer.  Schmeiser, 2001 FCT 256 PP 29-31.

[bookmark: Document1zzF137300681690][FN137]. Cf. Sinkers Corp., 197 F. Supp. 2d 1184 (holding that Sinkers Corp. was not an infringer because the proof showed Sinkers to be a passive, unknowing possessor of the PVPA-protected plant variety).

[bookmark: Document1zzF138300681690][FN138]. Notice can occur either through actual notice, proper marking, or the filing of an infringement lawsuit. 35 U.S.C. § 287 (2000). For inadvertent presence, the most likely form of notice will be actual notice after testing of the plants or seeds for the patented traits.

[bookmark: Document1zzF139300681690][FN139]. In the event of failure so to mark, no damages shall be recovered by the patentee in any action for infringement, except on proof that the infringer was notified of the infringement and continued to infringe thereafter, in which even damages may be recovered only for infringement occurring after such notice. Filing of an action for infringement shall constitute such notice.
        35 U.S.C. § 287(a). Cf. 7 U.S.C. § 2567 (2000) (providing similar marking and notice obligations under the Plant Variety Protection Act); 7 U.S.C. § 2543 (2000) (providing that farmers can sell the harvested crop for commercial purposes, but the statutory provision adds, “A purchaser who diverts seed from such channels to seeding purposes shall be deemed to have notice under section 2567 of this title that the actions of the purchaser constitute an infringement”).

[bookmark: Document1zzF140300681690][FN140]. 35 U.S.C. § 283 (2000).

[bookmark: Document1zzF141300681690][FN141]. For discussion of the remedy of injunction in patent law, see Harmon, supra note 32, § 13.1.

[bookmark: Document1zzF142300681690][FN142]. The court imposes this compensatory obligation, upon the patent holder to the seed-grower farmer as a seed grower, within the law of patents. This patent-based obligation to compensate is distinct from and unrelated to tort liability issues between the farmer and the patent holder.

[bookmark: Document1zzF143300681690][FN143]. National Organic Program, 65 Fed. Reg. 80,548, 80,639 (Dec. 21, 2000) (to be codified at 7 C.F.R. pt. 205).

[bookmark: Document1zzF144300681690][FN144]. Id. at 80,556.

[bookmark: Document1zzF145300681690][FN145]. Monsanto Canada, Inc. has had a program since 1996, the year transgenic crops first were grown, to remove volunteer plants from the fields of growers who request Monsanto to do so. Monsanto pays the cost of removal. Organic farmers who have requested Monsanto to remove volunteer transgenic plants will not lose organic certification. The Conseil d'accréditation du Québec Launches Organic/GMO Investigation, Canadian Newswires (Sept. 5, 2003); Karen Briere, Organic Grower Will Keep Certification, W. Producer, Sept. 8, 2003, at 1.

[bookmark: Document1zzF146300681690][FN146]. These concerns about complying with organic certification standards are legal liability concerns. Inadvertent presence and legal liability is an important issue, but this article focuses only on inadvertent presence and infringement in patent law. See Kershen, supra note 17 and accompanying text.
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